




































































































































































































































































































































































































































































































































































































































































































































































Request #2

Page 2
August 14, 2009
Enclosed is a copy of our letter to Pete Nowicki.

If you have any questions on this matter, please feel froe to contact me at (925) 521-3960.
Sincerely,

ATt Ct'cr; LML Lo s
Retirement Benefits Manager
Enclosures

Cc: Pete Nowicki
CCCERA Accounting Division

SCANNED
SEP 29 2011
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415 Testing 2009

W

Pete Nowicki SSN}_

Service 26.6864 years

Retired 1/30/09

oos N

Age at retirement 50.5

Fire Chief

Employer - Moraga - Orinda Fire
spouse Date of Birtr [ NGB
Spouses Age at Retirement 31.5:
FAS $ 2364230

2%@50 Formula $13,729.99
Monthly basic allowance at1 § 20,076.89
Option Unmodified
After Tax Normal Contrib $ 10,008.63
intererst on normal contrib % 4768050
COLA Contrib $ 511.44
Interest on COLA Contrib $ 2,078.08
Pre- tax Contrib & COLA $ 339,027.83
interest on Pre-tax COLA Contrid 169,231.62
Totals $ 568,538.11
415 Limit 2 Nowicki $197,639.72
rings for 2009 415 CCCERA Limit ER Payment
3/1/2009 21,372.28 21,372.28
4/1/2009 20,076.99 20,076.99
5/1/2009 20,076.99 20,076.99
6/1/2009 20,076.99 20,076.99
71112009 20,076.99 20,076.99
8/1/2009 20,076.99 20,076.99
9/1/2009 20,076.99 120,076.99
10/1/2009 20,076.99 120,076.99
111172009 20,076.99 120,076.99
121112009 20,076.99 15,661.52 442547
ifPaidforfu § 202,065.19 $197,638.72 § 4,425.47
Gross $202,065.19

Request #2

SCANNED
SEP 29 201
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* SEGAL

THE SEGAL COMPANY John W. Monroe, ASA, MAAA
120 Montgomery Street Suile 500 San Francisco, CA 94104-4308 Vice Prosident & Associate Actuary
T 415.263.8260 F 415.263.8290 www.segalco.com jmontoe@sagalco.com

PERSONAL AND CONFIDENTIAL

July 10,2009

Ms. Kathy Somsen

Retirement Benefits Managet

Contra Costa County Employees' Retirement Association

1355 Willow Way, Suite 221
Concord, CA 94520

Re: Contra Costa County Employees’ Retirement Association
2009 Internal Revenue Code Section 415 Limit Calculation for Pete Nowicki

Dear Kathy:

Pursuant to your request, we have determined the maximum benefit that is payable under
Internal Revenue Code (IRC) Section 415 for the above member. .

BACKGROUND AND RESULTS

The Association provided us with information for Mr. Nowicki who retired in 2009. Based on
that information, we then performed a test using the calculation process shown in Attachment
A. Our calculation shows that Mr. Nowicki’s benefit payable in 2009 of $202,065.19 will be
limited by Section 415, The maximum benefit that can be paid by CCCERA in calendar 2009 is
$197,639.72

METHODS AND ASSUMPTIONS

In determining the Section 415 limits, the following methods and actuarial assumptions are.
used:

> Since Mr. Nowicki is eligible for the Special Limitation for Qualified Police or
Firefighters under Section 415(b)(2)(G), there is no adjustment to the Maximum Benefit
Limit for benefits payable before age 62. ,

SEP 29 201

Bonsfits, Campensation and HR Consulting ATLANTA BOSTON CHICABD CLEVELAND DENVER HARTFORD. HOUSTON LOS ANGELES MINNEAROLIS
REW ORLEANS NEW YORK PRILADELPHIA PHOEHIX BAN FRANCIBCO TORONTO ‘WASHINGIDN, DO

ML) .
.{&ﬁ Multinationai Group of Actuaries and Consultants SARCEIONA BRUSSELS DUBLIN GENEVA HAMBURG JOHANNESBURG LONDON @ i pe 54
4 b ¢ add
MELBOURNE MEXICO CITY OSLO PARIS
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Request #2
Ms. Kathy Somsen

July 10, 2009
Page 2

> No adjustment is made to the member’s accumulated after-tax contribution balance to
align it with the assumptions described in IRS Regulation 1.415 - 3(d). The balance
used includes interest to member’s retirement date calculated using the Plan’s interest
crediting policy.

> The member's after-tax contribution balance is converted to a monthly annuity using
the mortality table specified in Revenue Ruling 2007-67 for 2009 and the adjusted first,
second and third segment rates with phase-in for the month before the date of
retirement.

> No adjustment is made to either the after-tax member contribution balance or the
benefit payable by CCCERA to account for the value of the post-retirement COLA.

> The adjustment made to after-tax member contribution balance to account for the value
of the 60% automatic continuance is calculated using the mortality table specified in
Revenue Ruling 2007-67 for 2009 and the adjusted first, second and third segment rates
with phase-in for the month before the date of retirement.

» No adjustment is made to the Maximum Benefit Limit to account for the value of any
refund of unused member contributions.

> The grandfathered benefit amount at retirement, provided by the Association, is based
on the benefit formula under Section 31664 of the *37 Act.

Since the [RC is not always specific on the mandated assumptions to apply under Section 415,
please confirm that the assumptions described above have been reviewed and approved by legal
counsel and are consistent with the Association's Section 415 policy and practice.

Our review of the Section 415 benefit limit is based on the member’s data and benefits
provided by the Association and shown on Attachment A in Sections 1a through 2d. The
Segal Company has not independently confirmed the accuracy or completeness of such
information.

Please let us know if you have any questions.
Sincerely,
John Monroe

CZl/kek
Enclosure

SCANNED
SEP 39 201

£042369v1/05337.001
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Attachment A
Contra Costa County Employees’ Retirement Association
Section 415 Maximum Benefit Calculations

Request #2

Section |  Membership Data
1 Name of Member Pete Nowicki
b Member's Date of Birth
¢ Date of Retirement 01/30/2009
d Member's Age at Retirement 50.50
e Spouse’s Date of Birth
f Spouse’s Age at Retirement 31.50
g Total Years of Service 26.6864
h Final Monthly Compoensation $23.642.30
i Membership Class Safety
i Special Exemptions Eligible for special dollar limit.
K Beneiit payable in 2009 _ $202,065.19
Section2  After Tax Contributions with Interest at Date of Retirement
a Normal Contribution® $10,008.63
b Interest on Normal Contribution™ $47.680.50
¢ COLA Contribution* $514.44
d Interest on COLA Contribution* $2.078.09
e Total Post Tax Contribution $60,278.66
f Conversion Factor 10 a Single Lifetime Benefit 16.9149
g Adjustment Factor for COLA 1.6000
h Adjusiment Factor for 60% Automatic Continuance (1f Macried) 0.8832
i Monthly Benefit Paid by Member's Own After Tax Contribution With Interest
{=2e/2fx2gx 207/ 12.0) _ $262.28
* Provided by CCCERA. These amounts have been credited with interest at the Bosrd's interest crediting
rate up through the date of retirement,
Scetion 3 Maximum Benefit Limit under Section 415 before adjustment
a Maximum Benefit Limit Under Section 415 Before Adjustment
For Calendar Year: 2009 $195.000.00
b Adjustment Factor for Refund of Unused Member Contribution 1.0000
< Adjustment Factor For Less Than 10 Years of Service at CCCERA 1.0000
d Adjustment if Member Elects an Optional Form of Benefit 1.0000
e Maximum Benefit Limit Under Section 415 After Adjustiment $195.000.00
Section 4  Additional benefit from Member after tax contributions
a Monthly benefit $262.28
b Number of months payable in limitation year 10.0645
¢ Additional benefil from Member after tax contributions $2.639.72
Section §  Maximum berefit in limitation year 2009 (before Grandfathered beuefit) §$197.639.72
Section 6 Grandfathered benefit
a Grandlathered benefit at retirement $164.759.88
b Cumulative COLA granted on Grandfathered benefit up through beginning -
Of Calendar Year: 2009 (without April | COLA granted in calendar year)
¢ Grandfathered benefit a1 beginning of calendar year $164,759.88
d Cumulative COLA granted on Grandfathered benefiv including April | COLA -
Of Catendar Year: 2009
¢ Grandfathered benefit at April 1 of calendar year $164,759.88
f Grandfathered benefit for calendar year
{ = (max{4b - 8.0, 0}/ 12.0) x ¢ + {min{4b, 8.0)/ 12.0) x &): $138,185.48
Section 7  Maximum benefit in Hmitation year 2009 (after Grandfathered benefit) £197,639.72
{ = Greater of § ar 6D
SCANNED
5042360v1/05337.001 SEGAL

SEP 29 201
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Check
Date

1-Apr-22
1-Mar-22
1-Feb-22
1-jan-22
1-Dec-21
1-Nov-21
1-Oct-21
1-Sep-21
1-Aug-21
1-Jul-21
1-Jun-21
1-May-21
1-Apr-21
1-Mar-21
1-Feb-21
1-Jan-21
1-Dec-20
1-Nov-20
1-Oct-20
1-Sep-20
1-Aug-20
1-Jul-20
1-Jun-20
1-May-20
1-Apr-20
1-Mar-20
1-Feb-20
1-Jan-20
1-Dec-19
1-Nov-19
1-Oct-19
1-Sep-19
1-Aug-19
1-Jul-19
1-Jun-19
1-May-19
1-Apr-19
1-Mar-19
1-Feb-19
1-Jan-19
1-Dec-18
1-Nov-18
1-Oct-18
1-Sep-18
1-Aug-18
1-Jul-18
1-Jun-18
1-May-18
1-Apr-18
1-Mar-18
1-Feb-18
1-Jan-18
1-Dec-17
1-Nov-17
1-Oct-17
1-Sep-17
1-Aug-17

Amount collected by

CCCERA which was originally Annual Interest Rate

paid by MOFD
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
. $3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21

7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%

Monthly Interest
Rate

0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%

Interest Owed

$1,645.47
$1,623.82
$1,602.17
$1,580.52

$1,558.87

$1,537.22
$1,515.57
$1,493.92
$1,472.26
$1,450.61
$1,428.96
$1,407.31
$1,385.66
$1,364.01
$1,342.36
$1,320.71
$1,299.06
$1,277.41
$1,255.75
$1,234.10
$1,212.45
$1,190.80
$1,169.15
$1,147.50
$1,125.85
$1,104.20
$1,082.55
$1,060.90
$1,039.25
$1,017.59
$995.94
$974.29
$952.64
$930.99
$909.34
$887.69
$866.04
$844.39
$822.74
$801.09
$779.43
$757.78
$736.13
$714.48
$692.83
$671.18
$649.53
$627.88
$606.23
$584.58
$562.93
$541.27
$519.62
$497.97
$476.32
$454.67
$433.02

Request #4

Interest and Principal

$362,296.82
$356,452.18
$350,640.40
$344,861.29
$339,114.67
$333,400.36
$327,718.18
$322,067.95
$316,449.49
$310,862.62
$305,307.16
$299,782.93
$294,289.76
$288,827.48
$283,395.91
$277,994.88
$272,624.21
$267,283.74
$261,973.29
$256,692.70
$251,441.80
$246,220.42
$241,028.40
$235,865.57
$230,731.77
$225,626.83
$220,550.59
$215,502.89
$210,483.57
$205,492.47
$200,529.44
$195,594.31
$190,686.93
$185,807.14
$180,954.78
$176,129.71
$171,331.76
$166,560.79
$161,816.64
$157,099.17
$152,408.22
$147,743.65
$143,105.30
$138,493.03
$133,906.69
$129,346.14
$124,811.23
$120,301.82
$115,817.76
$111,358.91
$106,925.13
$102,516.28

$98,132.22

$93,772.80

$89,437.89

$85,127.36

$80,841.06
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1-Jul-17
1-Jun-17
1-May-17
1-Apr-17
1-Mar-17
1-Feb-17
1-Jan-17
1-Dec-16
1-Nov-16
1-Oct-16
1-Sep-16
1-Aug-16
1-Jul-16
1-Jun-16
1-May-16
1-Apr-16
1-Mar-16
1-Feb-16
1-Jan-16

Principal:

$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.21
$3,829.39

$291,020.14

7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%

0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%
0.565415%

$411.37
$389.72
$368.07
$346.42
$324.76
$303.11
$281.46
$259.81
$238.16
$216.51
$194.86
$173.21
$151.56
$129.91
$108.26

$86.60

$64.95

$43.30

$21.65

Interest:

$76,578.86
$72,340.63
$68,126.22
$63,935.51
$59,768.36
$55,624.64
$51,504.22
$47,406.96
$43,332.74
$39,281.43
$35,252.89
$31,247.00
$27,263.64
$23,302.67
$19,363.97
$15,447.42
$11,552.89

$7,680.25

$3,829.39

$71,276.68

254


cdunn
Text Box
Request #4


CCCERA

Contra Costa County Employees’
Retirement Association

April 26, 2022

Gloriann Sasser

Administrative Services Director
Moraga-Orinda Fire District
1280 Moraga Way

Moraga, CA 94556

RE: Peter Nowicki’s pension benefits IRS 415 limit related questions

Dear Ms. Sasser,

This letter is in response to questions you presented on April 4, 2022 related to the Internal
Revenue Code 415 limit amounts. One of the questions was in regard to the amount that
CCCERA would offset the contributions for MOFD. CCCERA’s tax counsel has confirmed that
CCCERA can offset the following amounts from the District’s contributions:

Principal amount for underpaid excess benefits: $514,790.61
Interest amount for underpaid excess benefits: $121,969.03
Total Principal and Interest to offset contributions for excess benefits: $636,759.64

Additionally, the amount of $362,296.82 (Principal of $291,020.14 and Interest of $71,276.68)
will be paid to the District by CCCERA for amounts CCCERA recouped from Mr. Nowicki. This
total amount can be paid to the District from CCCERA or can be offset against the District’s
contributions.

Therefore, the total offset of contributions to the District could be $999,056.46 as of April 30,
2022.

The District also inquired about CCCERA paying the interest accumulated due to the
underpayment of the District’s Replacement Benefit Plan in the amount of $121,969.03.
CCCERA is able to offset the District’s contributions by this amount but is not able to pay this
amount. The interest represents the amount that MOFD is required to pay for the excess
benefit, and IRS Code Section 415(b) does not permit a trust fund (i.e., CCCERA) to pay the
excess contributions nor interest out of the trust fund. The payment must be made from
MOFD’s Replacement Benefit Plan. In addition, the purpose of the interest payment is to
account for the fact that MOFD held the funds (and could have invested the funds) and the
member lost the opportunity to invest the funds during the relevant time period.

1200 Concord Avenue, Suite 300, Concord, CA 94520 Phone: (925) 521-3960  Fax: (925) 521-3969  cccera.org
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Response to MOFD Re: Nowicki pension benefits IRS 415 limit related questions
April 26, 2022
Page 2

Please let me know if you have any other questions.

Sincerely,

'S /
L ,A\;) LA

Christina Dunn
Deputy Chief Executive Officer

1200 Concord Avenue, Suite 300, Concord, CA 94520 Phone: (925) 521-3960  Fax: (925) 521-3969  cccera.org
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CCCERA

Contra Costa County Employees’
Retirement Association

April 1, 2022 CORRECTION Dated April 26, 2022

Gloriann Sasser

Moraga-Orinda Fire Protection District
1280 Moraga Way

Moraga, CA 94556

RE: Internal Revenue Code Section 415 Excess Benefit Amounts for Peter Nowicki’s Reinstated
Pension Benefits

Dear Ms. Sasser,

As previously advised, as a result of the court decision in the Peter Nowicki v. CCCERA Board of
Retirement case, Mr. Nowicki’s full benefits have been reinstated and retroactive reductions to
his pension benefits will be reversed and repaid to him. CCCERA completed the process of
calculating the Internal Revenue Code 415 limits and what portions will be payable from the
Moraga-Orinda Fire District (MOFD)’s Replacement Benefit Plan versus what portions will be
payable from CCCERA.

Under 26 U.S. Code Section 415, CCCERA may only pay public pension benefits within the limit
imposed on retirement plan payments (the “IRS 415 Limit”). CCCERA cannot make a public
pension payment beyond the IRS 415 Limit. Any amount due to Mr. Nowicki that exceeds the
IRS 415 Limits is the responsibility of the former employer, Moraga Orinda Fire District (MOFD).
CCCERA has completed the process of calculating the Internal Revenue Code 415 Limits and
what portions will be payable from the MOFD’s Replacement Benefit Plan versus what portions

will be payable from CCCERA.

CCCERA has calculated the total benefit underpayments amount, which is $1,173,949.01 plus
interest of $305,726.74 for a total of $1,479,675.75 before any required tax withholding and/or
deductions and before the application of IRS 415 Limit. Applying the IRS 415 Limits for each
year on the underpayments, CCCERA has calculated the following:

Amount to be paid by CCCERA to Mr. Nowicki:
e Principal $368,138.26
e Interest $112,481.02
e Total (principal plus interest) $480,619.28
(before any required tax withholding and/or deductions)

1200 Concord Avenue, Suite 300, Concord, CA 94520  Phone: (925) 521-3960  Fax: (925) 521-3969 cccera.org
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Moraga-Orinda Fire Protection District
April 1, 2022
Page 2

Amount to be paid by MOFD Replacement Benefit Plan to Mr. Nowicki:
e Principal $805,810.75
e Interest  $193,245.71
e Total (principal plus interest) $999,056.46
(before any required tax withholding and/or deductions)

Amount to be paid by CCCERA to MOFD for overpayments recouped by CCCERA but originally
paid to Mr. Nowicki out of the MOFD Replacement Benefit Plan:

e Principal $291,020.14

e Interest $71,276.68

e Total (principal plus interest) $362,296.82

A worksheet of the underpayments and the calculation has been enclosed for your reference.

We have been advised by tax counsel that the lump sum to be paid by the MOFD Replacement
Plan is not an eligible rollover distribution because it is the payment of excess benefits under
Internal Revenue Code Section 415(m). Because excess benefits are treated as paid from a
nonqualified deferred compensation plan, the accumulation of those benefits is not eligible for
rollover. Additionally, the reporting of the payment from MOFD would be done on a Form W-2,
subject to W-4 withholding, and the income tax withheld is reported on Form 941. IRS Notice
2000-38. The distribution(s) should be reported in boxes 1 and 11 of the W-2. See 2022
General Instructions for Forms W-2 and W-3, p. 18. This reporting is not optional and no code
or checkbox is used. If Mr. Nowicki also is concurrently receiving another wage payment from
the employer (we are not aware of this, but wanted to confirm), then the excess benefit
payment to him should be treated as supplemental wages. If the excess benefit is being treated
as supplemental wages, MOFD should consider IRS Publication 15, Circular E, Employer's Tax
Guide (For use in 2022), pp. 20-21, for proper withholding on the supplemental wages.

Sincerely,

&Q{A//W

Christina Dunn
Deputy Chief Executive Officer

Encl.
Calculation worksheet

Copy: Peter Nowicki, C/o Attorney Steven Kaiser, Messing Adam & Jasmine LLP

1200 Concord Avenue, Suite 300, Concord, CA 94520 Phone: (925) 521-3960  Fax: (925) 521-3969  cccera.org

258



| 14 i W& Renne Public Law Group®

350 Sansome Street | Suite 300
San Francisco, CA 94104

Jonathan V. Holtzman

Partner

415, 848.7200
jholtzman@publiclawgroup.com

Via U.S. Mail & Email: CDunn@cccera.org

Christina Dunn

Deputy Chief Executive Officer
CCCERA

1200 Concord Avenue, Suite 300
Concord, CA 94520

Re: Peter Nowicki Pension
Dear Ms. Dunn:

We write in response to your letters regarding the pension of Peter Nowicki. We have the
following questions and comments.

1. How did CCCERA derive the interest rate of 7%? Is there a court order that requires the
payment of interest? If so, please send it to us. Is the 7% prejudgment interest under the
California codes? Please send us any authority that supports the rate.

2. When CCCERA lowered Nowicki’s pension beginning in 2015 and through 2021, did
CCCERA lower MOFD’s employer contribution? If yes, please provide us with the
amounts for those years.

3. In connection with the payments being made to Nowicki for retroactive pension
payments and interest owed to Nowicki, will MOFD’s annual employer contribution rise
as a result of these lump sum payments?

a. In particular, will MOFD’s employer contribution rate be affected by the interest
being paid to Nowicki for past underpayments to Nowicki?

b. What about any legal fees paid by CCCERA in connection with the litigation, either
to Nowicki’s attorneys or to CCCERA’s own attorneys? Will MOFD’s employer
contribution be affected by those expenses?

C. Please provide us with the amounts of any increase in MOFD’s employer
contributions attributable to each of these — the pension payments, interest payments,
and litigation expenses.

4. What did CCCERA do with the $291,020 in MOFD funds that it recouped from
Nowicki? Were the funds invested in the CCCERA fund? What was the rationale, if any

259


mailto:CDunn@cccera.org

| 14 4 W& Renne Public Law Group®

May 26, 2022
Page 2

for not paying those funds back to MOFD, since they were originally paid by MOFD? Is
CCCERA giving MOFD any credit for the returns on MOFD’s money during this time
period?

5. Going forward, what is Nowicki’s current pension, when will the IRC limits be reached,
and what would be the amount this year of any supplemental payments under the MOFD
Benefit Replacement Plan?

For the record, MOFD’s position is that the only amounts it could possibly owe Nowicki are the
amounts owed under the MOFD Benefit Replacement Plan. MOFD is not responsible for any
interest on those amounts. The interest is the result of CCCERA’s decision to reduce Nowicki’s
pension. This was solely CCCERA’s decision that not that of MOFD. The judgment in the
litigation was against CCCERA and not against MOFD, which was dismissed from the action
brought by Nowicki.

Moreover, any funds that CCCERA recouped from Nowicki, and that are currently held by
CCCERA, should be paid back to Nowicki directly by CCCERA. There is no basis for MOFD
to pay those amounts. MOFD already paid them. And as stated above, MOFD is not responsible
for interest that accrued due to CCCERA’s actions.

MOFD disagrees with CCCERA’s position that the interest payments and MOFD funds
recouped from Nowicki are “pension” payments that implicate the IRC limits on pensions and
therefore cannot be paid to Nowicki by CCCERA. The interest apparently is prejudgment
interest under the California Codes and the MOFD funds were originally paid by MOFD, not
CCCERA.

Finally, we wish to ensure that any of these expenses, caused by CCCERA, are not reflected in
MOFD'’s future employer contributions. This includes interest payments, MOFD funds being
returned to Nowicki, and CCCERA’s litigation expenses. We ask that you provide
documentation showing that MOFD’s employer contribution is calculated without reference to
any of these costs, which were solely caused by CCCERA.

Very truly yours,

Pt

Jonathan V. Holtzman
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RESOLUTION NO. 10-06

A RESOLUTION OF THE BOARD OF DIRECTORS
OF THE MORAGA-ORINDA FIRE PROTECTION DISTRICT
ESTABLISHING A REPLACEMENT BENEFITS PLAN

WHERILAS, it is necessary and presently in the best inferests of the District to establish a
"Qualified Governmental Excess Benefit Arrangement" (QGEBA) or "Plan" under section 415
(m) of the Internal Revenue Code and Section 31899 et seq. of the California Government Code
and operate and construe in accordance with those provisions; and,

WHEREAS, the Plan, which is attached as Exhibit "A" and incorporated by this
reference, is designed to, and does, operate in coordination with the Contra Costa County
Employees' Retirement Association ("Retirement Association"),

NOW, THEREFORE BE IT RESOLVED, by the District Board of Directors that a
member or beneficiary whose benefits from the Retirement Association at the time of payment
are reduced by section 415 of the Internal Revenue Code will be eligible to receive an Excess
Benefit from the Plan.

PASSED, APPROVED and ADOPTED this 19th day of May 2010 at the regular
meeting of the District Board of Directors held on May 19, 2010, at 1280 Moraga Way, Moraga,
California 94556, on motion made by Director Olsen and seconded by Director Wyro, and duly
carried with the following roll call vote. '

AYES: Directors Olsen, Weil, Wyro and President Wyro
NOES: None

ABSENT: Director Mancinelli

ABSTAIN: None
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Dated: May 19, 2010

ATTEST:

7

Christine Pokorny, Secretary to the Board

APPROVED AS TO FORM:

/%%. S

Steven R. Meyers, District Counsel

\/,,/})“::A.;,/x

Frank Sperling, President (\
Board of Directors

APPROVED AS TO CONTENT:

ol

Randall Bradley, Fire Chief
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EXHIBIT "A"

MORAGA-ORINDA FIRE PROTECTION DISTRICT REPLACEMENT BENEFITS PLAN

PREAMBLE

THE MORAGA-ORINDA FIRE PROTECTION DISTRICT (the "District”) hereby establishes the
Moraga-Orinda Fire Protection District Replacement Benefits Plan (the "Plan") effective as of May

17, 2010 except as otherwise indicated. The Plan is designed to be a "Qualified Governmental Excess

Benefit Arrangement” (QGEBA) under section 415(m) of the Internal Revenue Code (the "Code")
and Section 31899 et seq. of the California Government Code and will be operated and construed in
accordance with those provisions.

SECTION 1

DEFINITIONS

1.1 "Beneficiary™ means a person entitled to payment of benefits from the Retirement
Association upon a Member's death.

1.2 "Board" means the Board of Directors of the District.

1.3 "Code" means the Internal Revenue Code of 1986, as amended, and regulations
thereunder.

14 "Pistrict" means the Moraga-Orinda Fire Protection District.
1.5  "Excess Benefit" means a benefit provided under this Plan to a Member or a Membet's

Beneficiary whose annual retirement benefit otherwise payable from the Retirement
Association is reduced by the limitations of section 415 of the Code.

1.6  "Member" means an employee of the District who is entitled to receive a retirement benefit

from the Retirement Association.

1.7 "Plan" means the Moraga-Orinda Fire Protection District Replacement Benefits Plan.
1.8  "Retirement Association" means the Contra Costa County Employees' Retirement
Association.
SECTION 2
ELIGIBILITY

A Member or Beneficiary whose benefits from the Retirement Association at the time of payment
are reduced by section 415 of the Code will be eligible to receive an Excess Benefit from the Plan.
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4.1

4.2

4.3

SECTION 3
BENEFITS

The amount of a Member's Excess Benefit under this Plan will be the difference between the
benefit that would be payable to the Member under the Retirement Association without
regard to section 415 of the Code, and the bencfit actually payable to the Member, as
reduced by Section 415 of the Code.

An Excess Benefit payable to a Member or Beneficiary under this Plan will be paid in the
same form, at the same times and for the same period as benefits are paid to the Member or
beneficiary under the Retirement Association.

The District will arrange to deduct from all amounts paid under this Plan any taxes
required to be withheld with respect to Excess Benefits by any government or
governmental agency.

A Member's Excess Benefit will not be subject to execution, garnishment, attachment or any
other process of any court with respect to a participant or beneficiary under this Plan, nor to
any anticipation, alienation, sale, assignment, pledge, encumbrance or charge by any person.
Any attempt to anticipate, alienate, sell, assign, pledge, encumber or charge the Excess
Benefit will be void No right of a Member of Beneficiary under the Plan is transferable by
inter vivos gift or testamentary disposition.

SECTION 4

ADMINISTRATION

The Plan will be under the exclusive management and control of the Board. The Board will
have full power and authority to adopt and enforce all rules and regulations it may deem
appropriate for carrying out the provision of the Plan. The Board will have the right and
discretion to construe the Plan, to interpret any Plan provision, to determine eligibility, the
amount and time of any payment of Excess Benefits and to determine any factual questions
arising in connection with the Plan's operation after any investigation or hearing the Board
deems appropriate. Any decision made by the Board under the provisions of this Plan will be
conclusive and binding on all parties.

The costs of administering this Plan will be paid by the District.

The Board will obtain from the Retirement Association any information concerning Members
that it deems necessary and appropriate to determine the rights and benefits of Members and
Beneficiaries under this Plan.
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SECTION 5
FUNDING

The Plan will be unfunded, and benefits under the Plan will be paid from the general assets of the
District. The District may establish an Excess Benefit Fund for payment of expenses and benefits
under the Plan, subject to claims of the District's general creditors. No person other than the District
will have any interest in amounts that may be allocated to such a fund. Title to and beneficial
ownership of any assets that the District may earmark to pay expenses or benefits under the Plan will
belong to the District, and no Member or Beneficiary will have any property interest in any specific
assets of the District. The District's obligation to pay Excess Benefits is contractual only. No Member
or Beneficiary will have a preferred claim or lien on any assets of the District.

SECTION 6

AMENDMENT AND TERMINATION OF PLAN

The District will have the right to amend the Plan to the extent it deems advisable and to terminate
the Plan. No amendment or termination will deprive any Member or Beneficiary of benefits to which
he or she is entitled under the Plan as of the date of amendment or termination.
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