—— Moraga-Orinda Fire District
$ZDZ.  BOARD OF DIRECTORS
q%g» SPECIAL BOARD MEETING MINUTES

D September 6, 2023
(APPROVED SEPTEMBER 20, 2023)

OPENING CEREMONIES

The Board of Directors convened Open Session at 6:00 p.m. on September 6, 2023, at the Sarge
Littlehale Room, 22 Orinda Way, Orinda, California 94563. This meeting was conducted in a hybrid
format with in-person and remote options for public participation. President Jex called the meeting to
order, requested an attendance roll call, and led the Pledge of Allegiance. Present were the following
Directors and Staff (present in person unless noted):

President Jex Dave Winnacker, Fire Chief Marcia Holbrook, District Clerk
Director Danziger Gloriann Sasser, Admin Services Director
Director Hasler Jeff Isaacs, Fire Marshal

DirectorJorgens (Absent) Mary Smith, Finance Manager (via Zoom)
Director Roemer (via Zoom)  Jonathan Holtzman, District Counsel
Rubin Cruse, Jr., District Counsel (via Zoom)
Kathryn Oehlschlager, Special Counsel, (via Zoom)

PUBLIC COMMENT - ITEMS NOT ON THE AGENDA (audio 00:01:11)

Sandy Pearson, Orinda resident (attended in person), shared a picture of a dead tree and contended
that the tree is a food source and home for a colony of Acorn Woodpeckers. Ms. Pearson argued that
while cutting down the tree might make the neighborhood more fire-safe, it would also result in losing a
colony of fascinating and beautiful animals and advocated for preserving the tree.

Director Roemer asked what percentage of dead trees harbor these granaries for the Acorn
Woodpeckers. Ms. Pearson responded by asking how many dead trees is she allowed to leave. Director
Roemer expressed his desire to see the granaries preserved and suggested if the percentage is less
than 1%, a request for a modification would be appropriate and duly considered.

There were no additional requests to address the Board.

ANNOUNCEMENTS (audio 00:05:20)
3.1 Fire Chief Updates
a. Finance Report

Finance Manager Mary Smith presented an update for the Tunnel East Bay Hills Fuel Break
Project (Project) and Treasury bill purchase, attached to these minutes, as item 3.1(a). Finance
Manager Smith reported that invoices (Project) are submitted to CAL FIRE quarterly. The
invoices will be submitted monthly once the Assistant Project Coordinator is hired. Other
updates included: On August 28, 2023, the District purchased a $4.5M, 30-day Maturity
Treasury Bill at a 5.28% yield. A forward-looking cash flow has been completed. The District
has a total of $13.5M invested in Treasury bills.

Fire Chief Winnacker alerted the Board to the potential impact of AB338. This measure would
change the definition of public works to include fuel reduction projects done under contract,
thereby requiring prevailing wage for projects paid for in part or whole by public funds. Staff
will continue to monitor AB338 and possible adjustments to budgets if prevailing wage
regulations are applied to fuel mitigation work. Fire Chief Winnacker stated that a more
comprehensive financial update would be given at the September board meeting.

b. Operations
Fire Chief Winnacker reported a vehicle fire incident on August 22, 2023, near the intersection
of Bear Creek Road and Camino Pablo. The incident was not a major fire but happened at a
place of critical concern. The fire was contained at the point of origin due to three factors: 1)
The fire occurred within the footprint of the North Orinda Shaded Fuel Break. That limited the
continuity of fuels available to carry the fire; 2) The fire occurred during the evening with a
maritime influence; the air was wet, heavy with high humidity, and no wind; and 3) A large-
scale multi-agency response from MOFD, Contra Costa Fire Protection District, and CAL FIRE.
Had the fire breached the fuel break mitigations and reached the slopes leading up to El
Toyonal, it could have resulted in significant consequences due to the limited options for Fire



Special Board Meeting Minutes
September 6, 2023
Page 2 of 8

Suppression. Fire Chief Winnacker emphasized that a full update will be presented during the
September regular board meeting.

President Jex opened Public Comment. There were no requests to address the Board.
4. SPECIAL AGENDA

41

Introduce and waive the reading of Ordinance No. 23-08, An ordinance of the Moraga-Orinda
Fire District of Contra Costa County, California, adopting requirements for fuel breaks on
certain parcels in both the state responsibility and local responsibility areas within the fire
district, adopting findings of fact regarding fire hazards in the fire district, adopting findings
of exemption under the California Environmental Quality Act, and repealing ordinance 23-
04. (audio 00:12:56).

District Counsel Holtzman provided the report. The District received a threat of litigation related to
Fuel Break Ordinance 23-04. The current version of Ordinance 23-04 is roughly six months old
and was a reiteration of what had been in the Fire Code Ordinance 20-01 before it was moved into
a separate Ordinance. The allegation made in the threat of litigation was that the District had not,
in writing, analyzed exemptions from CEQA and had not made findings in writing related to CEQA
exemption.

Mr. Holtzman stated that the District looked into the concerns, and while the District disagreed,
determined it would be valuable to go back and write out the findings concerning CEQA exemptions
in the Ordinance itself. Mr. Holtzman introduced Rubin Cruse, District Counsel, who led the efforts
to implement revisions to the Ordinance. The maijority of the revisions primarily pertain to the
findings and the exemptions within the Ordinance. Some minor adjustments have been made to
the requirements of the Ordinance. Additionally, the District enlisted the services of Downey Brand
LLP, a law firm with expertise in CEQA, to thoroughly examine and validate the findings.

District Counsel Cruse presented the findings and exemptions related to the California
Environmental Quality Act (CEQA) within the Ordinance. Certain types of governmental actions
are exempt from CEQA requirements under the law. These exemptions can be based on statutory
provisions, categorical exemptions established by regulation, or the common-sense exemption.
The proposed amended Fuel Break Ordinance contains findings satisfying all three exemptions.
The Ordinance contains findings that establish its Statutory Exemption from CEQA, citing specific
actions as necessary to prevent or mitigate an emergency, and establishes actions necessary to
reduce the probability and severity of such emergency.

Mr. Cruse reported that the Ordinance contains findings that it is categorically exempt under
categorical exemption Classes 7 and 8. These exemptions pertain to actions carried out by
regulatory agencies, which are authorized by either State law or local ordinances to assure the
maintenance, restoration, or enhancement of a natural resource or the environment, where the
regulatory process involves procedures for the protection of the environment. Ordinance 23-08 is
intended to minimize structure fires and wildfires that lead to environmental and natural resources
impacts and finds no potentially significant negative environmental impacts. If compliance with the
Ordinance could cause adverse environmental consequences, property owners are directed to
request a modification of the Fuel Break requirements from the District. If a modification is not
granted, a person can appeal that decision to the Fire Board for consideration.

Mr. Cruse highlighted that this process is similar to a process established by the State Board of
Forestry and Fire Protection for fuel break requirements within the State Minimum Fire Safe
Regulations. The State’s framework includes a procedure that allows individuals affected by those
regulations to seek exceptions in cases where environmental conditions warrant them. Mr. Cruse
also stated that no exceptions to the categorical exemptions, as outlined in the CEQA guidelines,
apply to the ordinance.

Mr. Cruse explained that Ordinance 23-08 invokes the Common-Sense Exemption because it can
be seen with certainty that there is no possibility that the Ordinance may have a significant impact
on the environment pursuant to CEQA Guidelines section 15601(b)(3). The proposed Ordinance
is to protect the environment, including human health and property. The regulatory enactment
would require affected properties to remove combustible materials as fuel breaks. These
requirements would benefit the environment by preventing the spread of wildfires, which can cause
immense environmental problems. The Ordinance also contains provisions requiring it to be
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interpreted and implemented to avoid environmental impacts and directs property owners to seek
modification of the applicable requirements if compliance would cause any such impacts.

Fire Chief Winnacker stated during the Orinda City Council meeting on Tuesday, September 5,
2023, residents provided comments and questions to the City of Orinda regarding the proposed
Ordinance. Those comments were captured in a letter to the Fire District from the Orinda City
Council. Some of the concerns raised concerned access to resources and have not been
previously discussed. In response to those concerns, Staff proposed working with the District's
environmental consultant to develop a guide of Best Management Practices (BMP) based on fuel
type. The template or guide will be created to assist residents in directing their fuel mitigation
efforts. Staff proposed adding to the District's fee schedule the opportunity for residents to utilize
a District contractor, biologist, or geologist in the same manner used for plan reviews. If an expert
review is required, the District can forward plans and provide this service to residents for a fee. A
list of ecological or environmental review companies that are familiar with the District's requirements
and particular ecosystem can be provided to the residents.

Fire Chief Winnacker discussed that Staff is creating a template for residents to use when
submitting modifications, similar to what has been created for applications for obstruction of a fire
apparatus, access road, or traffic calming measures. The template is intended to make it easier
for residents to request a modification. Fire Chief Winnacker explained that the majority of
modifications received thus far mainly requests for extensions of time. The second category of
modifications involves altering the work due to the presence of environmental factors such as
special status habitats or steep slopes that could lead to sedimentation of surface waters. The
proposed modification guide or template will outline the various types of requests received, required
documentation, and suggested alternatives. Staff intends to present these templates and
guidelines before the next meeting to provide the public and the Board with a clearer understanding
of the requirements and how residents can meet fire safety standards while minimizing
environmental impact. Fire Chief Winnacker encouraged property owners who have completed an
environmental review to request a modification to include incorporation of the Best Management
Practices (BMP) included in their environmental review report. The BMPs are not maintained in a
centralized place, and the District does not have information on which parcels have completed an
environmental review.

Fire Chief Winnacker reported Staff has received 210 modifications to date. Modifications asking
for a multi-year extension without showing the work progression are typically the only ones not
approved. Modifications have not been denied that are associated with documented environmental
restrictions. Fire Chief Winnacker reiterated statements made during last month's meeting
regarding the old pictures of the City of Orinda. The conditions of the local landscape today are
not the natural environment equilibrium, and sets conditions for high intensity, fast-moving fire that
will be destructive to the environment.

Director Roemer discussed the proposed template and has contacted the Orinda City Council
members to listen to their concerns. Director Roemer acknowledged all of the public comments,
the concerns outlined in the Orinda City Council's letter, and the suggestions for the District to
provide a template. The District has received 210 modification requests, and citizens have found
a way to request changes without a template. Director Roemer requested a percentage breakdown
of the requests for modification that Staff has partially or fully approved. Fire Chief Winnacker
stated Staff would provide more details on the number of received, reviewed, approved, modified,
and denied requests and categorize them since the numbers constantly evolve at the next board
meeting.

Director Roemer inquired if the people protesting the proposed Ordinance had received a link to
the Modification Request Form. Fire Chief Winnacker confirmed. Director Roemer then asked how
many people had initiated modification requests using the form. Fire Chief Winnacker replied that
he was not aware of any. Director Roemer asked if the protestors acknowledged receiving a
response from the Fire Chief, to which the Chief replied yes. Director Roemer favored providing a
template for residents to use when submitting a modification request and inquired more about the
template. Fire Chief Winnacker explained that the modification template would include examples
illustrating what modification and extensions of time requests typically entail. Fire Chief Winnacker
emphasized that the regulations for Fuel Breaks remain mostly the same, referring to the 2019 Fire
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Code and the current Ordinance. However, one notable modification is highlighted on page 6,
under item C. This change was made based on the advice of Counsel regarding CEQA.

Fire Chief Winnacker confirmed that this issue has been under discussion since 2018 in response
to Director Jorgens' request. Fire science has been regularly reviewed, along with recent research
from the National Institute of Standards and Technology (NIST), the Insurance Institute for
Business and Home Safety (IBHS), and other research and experimentation organizations. Fire
Chief Winnacker recognized some individuals are unaware of the fire safety requirements. To
address this, the District will conduct a community meeting on September 19, 2023, at 7 p.m. in
the Founders Room at the Orinda Community Center (the evening before the regular board
meeting). During this meeting, Staff will provide a presentation on the fire science and modeling
that informed the development of modifications to the local fire code amendment. Additionally,
Staff will discuss proposed updates to Fuel Break requirements and the existing Defensible Space
Ordinance. An opportunity for questions and answers will follow the presentation.

Director Danziger inquired about the picture presented by Ms. Sandy Pearson and if this situation
could qualify for a modification. Fire Chief Winnacker confirmed and provided an example related
to the North Orinda Shaded Fuel Break, where there were several dead trees that Biologists
identified as habitats for various species. The District and most residents are not qualified to make
those determinations regarding the biological or environmental significance of certain areas or
trees. In cases where a resident has environmental concerns, it is crucial to engage the expertise
of a qualified Biologist who can make the determination.

President Jex inquired who would be responsible for engaging a Biologist. Fire Chief Winnacker
answered it would be the property owner's responsibility. Fire Chief Winnacker emphasized the
importance of the modification process and pointed out that it serves as documentation of
engagement, outcomes, and decisions, providing certainty for both the resident and the fire district.
The modifications create a record that can be referenced by all future parties.

Director Danziger asked if the entire District is considered a Community at Risk. Fire Chief
Winnacker confirmed certain areas within the District were designated as "Community at Risk" by
the State in 2003, and Moraga, Orinda, and Canyon were added in 2008. Fire Chief Winnacker
further clarified all areas within the District that fall within the municipal boundaries of Moraga,
Orinda, and the census-named place of Canyon are designated as Communities at Risk. Portions
of Bollinger outside the Town of Moraga town limits are not classified as such. The unincorporated
County spaces that comprise the watershed and parklands to the North, West, and South of the
District are also not considered Communities at Risk. Ordinance 23-08 has been tailored to apply
to the areas in the District that are either within Communities at Risk, Moraga, Orinda, Canyon or
if they share a property line with a Communities at Risk, Moraga, Orinda, Canyon, Kensington,
Berkeley, Oakland, or have a habitable structure. Staff recommended amendments to the
proposed Ordinance that would include the portions of Bollinger in response to concerns from
residents outlined in the Memorandum dated September 6, 2023, issued to the Board of Directors.

Director Danziger inquired about the concerns raised by Mayor Miller regarding street trees in
downtown Orinda and asked if Ordinance 23-08 applied to street trees. Fire Chief Winnacker
answered, not from a practical standpoint. However, according to the law, yes, but with the caveat
that Staff has proposed an amendment in response to the City of Orinda's concern, which would
require the limbing of one-third of the tree's height to allow a small tree to grow and apply to newly
planted trees. A modification would be appropriate if a tree is surrounded by concrete, asphalt or
green irrigated grass or other maintained landscaping with low accumulations of combustible
material that has neither vertical nor horizontal continuity.

Director Danziger mentioned the guide created by the Southern Marin Fire District (SMFD) and
inquired if Staff intended to use that as a model for the proposed guide/template. Fire Chief
Winnacker replied that a highly skilled and well-paid consultant created the SMFD guide. Staff
could engage a consultant to create a similar guide if there was interest from the Board.

Director Danziger requested Staff to explain the change in the fuel break requirements from 30 to
100 feet. Fire Chief Winnacker explained that the change was made to simplify and reduce the
complexity and uncertainty associated with applying the requirements. The complexity of variable-
width fuel breaks based on the presence or absence of a structure on the opposite side of the
property line is challenging to explain, implement, and enforce consistently and efficiently.



Special Board Meeting Minutes
September 6, 2023
Page 5 of 8

Fire Chief Winnacker acknowledged one potential modification request that has been discussed
but not yet seen by the District is related to a situation where there are two adjoining properties,
each without a house associated with it. In such cases, a reasonable modification could require
50 feet of defensible space on each side of the property line, collectively achieving the 100 feet
required.

President Jex opened Public Comment: District Clerk Holbrook announced ten written public
comments were received: Charles Porges, Tyler Rust, Michael Bowen, California Native Plant
Society, Stephen M Silla, Julia Hunting, Barbara Leitner, Greenfire Law (previous communication
received in August and included under the closed session item), City of Orinda City Council, and
Ann Walgenbach. Ann Walgenbach’s public comment was received after the 3 p.m. deadline and
read into the record. All comments were forwarded to the Board of Directors and made available
for viewing on the District website. All comments are attached to the minutes.

Inga Miller, Mayor of the City of Orinda, expressed concerns about the proposed Ordinance and
highlighted that the City’s concerns revolve around ensuring it achieves its intended purpose
without causing unintended consequences, and emphasized the need to slow down the process to
allow for a community engagement process where concerns can be addressed. Mayor Miller
communicated the meeting scheduled for September 19th at 7 p.m. conflicted with the Orinda City
Council meeting. The City has offered to co-host meetings with the District and the City of Moraga
to initiate a process that ensures the community is well-informed about the Ordinance. Mayor Miller
expressed interest in having the MOFD Geologist present during the meetings to answer questions
from the public. Mayor Miller requested the District provide the specific code sections related to
street trees so the City of Orinda can research to ensure understanding and assess if the City
should include similar provisions in their codes.

Barbara Leitner Orinda resident (attended in person), requested verification that her letter had been
received. District Clerk Holbrook confirmed.

Marc Evans Orinda resident (via Zoom), encouraged the community to follow the lead of the Fire
District experts and expressed support for the proposed Ordinance 23-08.

There were no additional requests to address the Board.

District Counsel Holtzman continued to provide the report and introduced three additional
amendments to the proposed Ordinance 23-08. Mr. Holtzman stated if the Board agrees with the
amendments, the next steps would be for the Board to move to amend the proposed Ordinance
23-08 to include the amendments, vote on those amendments, and then vote on the proposed
Ordinance 23-08 as a whole. Amendments #1 and #2 are outlined in the Memorandum (Memo)
distributed to the Board dated September 6, 2023, and read into the record. Copies of the Memo
were made available at the meeting and are attached to these minutes. The third amendment was
announced verbally and read into the record.

Amendment # 1

Staff proposed to add the following paragraph to the Discussion section under “Topographical
Conditions” of the Findings of Fact (Section 2(k)(iii)(B)(1)):

The District's topography is variable and characterized by hillslopes, valleys,
ridges, ravines, canyons, and plateaus. These topographic features can
accentuate the climatic drivers to increased fire risk described above, including
topographic, micro-climate, and fire storm induced extreme velocity winds which
can move a wildfire across the landscape at tremendous speeds, including the
ability to jump large perceived barriers such as Highway 24, as was breached in
the 1991 Oakland Hills Fire.

Amendment # 2

Staff proposed to amend Section 4(b), identified as “Fuel Break Affected Parcels,” by adding the
following language noted in italics below:

(b) Fuel Break Affected Parcels. To reduce the risk of uncontrolled wildfire, Fuel Breaks
are required on the following Parcels in the Fire District, identified as the “Affected
Parcels.”
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(1) All Parcels within the District located within a “Community at Risk” as identified
in the publication entitled, “Communities at Risk from Wild Fires," produced by
the California Department of Forestry and Fire Protection, Fire and Resource
Assessment Program pursuant to the National Fire Plan, federal Fiscal Year
2001 Department of the Interior and Related Agencies Appropriations Act
(Public Law 106-291). https://osfm.fire.ca.gov/divisions/community-wildfire-
preparedness-and- mitigation/fire-plan/communities-at-risk/

(2) All Parcels within the District that are immediately adjoining to a “Community at
Risk” within the District, or are immediately adjoining to a “Community at Risk”
outside the District’s boundaries.

(3) All Parcels within the District, located in the unincorporated area of Contra Costa
County, which have at least one habitable structure.

(4) All Parcels within the District that are immediately adjoining to a Parcel or
Parcels described in subparagraph (3) above.

Amendment #3
Staff proposed to amend Section 4(a)(1)(F) as follows (in italics below):

Maintain trees to remove Ladder Fuels so that foliage, twigs, or branches are (1) greater than 6
feet above the ground for trees fifteen feet or taller and (2) at least one-third of the height of the
tree above the ground for trees less than fifteen feet tall.

Director Danziger raised the concern about the date for the public forum. Fire Chief Winnacker
expressed willingness to reschedule but noted limited availability on weekdays. The objective of
the community meeting was to provide an opportunity for individuals who have not engaged in the
process to have their questions answered. Fire Chief Winnacker offered a few options, such as
holding multiple meetings or moving the existing one to a different night, and deferred to the Board
to determine the best approach to address the issue. District Counsel Holtzman emphasized the
urgency of reinstating the Ordinance, noting that enforcement of the current Ordinance had been
suspended pending the adoption of the amended Ordinance.

Director Hasler inquired about Amendment #1. Fire Chief Winnacker explained that the first
amendment involves adding additional information to the CEQA exemption. Director Hasler then
asked about Amendment #2. Fire Chief Winnacker clarified that the previous fuel break
requirement, initially in the fire code, had been moved out of the fire code and into Ordinance 23-
04 earlier in the year in response to concerns from the East Bay Regional Park District. The
proposed amendments essentially define the exemptions to CEQA but do not result in any
practical changes for residents.

Fire Chief Winnacker further explained that the practical changes introduced by the new proposed
Ordinance 23-08 compared to the existing Ordinance 23-04 are generally less restrictive. These
changes include excluding parcels not in or adjacent to a Community at Risk or a habitable
structure from fuel break requirements, making it less onerous in those areas. The proposed
Ordinance 23-08 also allows for separated concentrations of brush in a space where they were
previously prohibited and adds clarification regarding trees less than 15 feet tall.

Director Danziger provided two suggestions for the guide to be developed. First, he emphasized
the importance of clarity regarding riparian areas, ensuring that property owners are well-informed
about regulations concerning these areas and know where to find information. The second issue
raised by Director Danziger concerned landscapers. Many landscapers tend to clear seasonal
grasses or trim trees without considering specific requirements or regulations. He suggested
discussing this matter at a future meeting, potentially through one of the committees involving
Director Jorgens and Director Roemer. Director Danziger proposed an educational component
for landscapers that would provide information on District requirements and creating a document
in Spanish to help communicate these requirements more effectively.

Fire Chief Winnacker stated that the District has a flyer in English and Spanish explaining the
annual abatement requirements. Homeowners can choose from multiple approaches to meet
these requirements based on their taste, resources, and landscaping preferences. Some
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residents exceed the minimum requirements, others prefer environmentally sensitive methods,
and some opt for a more machinery-intensive approach. Fire Chief Winnacker clarified that the
District does not have the authority to regulate how individuals carry out work. Director Danziger
requested that the District create and distribute informational materials for local landscapers. He
suggested contacting landscaping organizations or associations to ensure that landscapers have
access to the necessary information regarding the District's requirements.

Fire Chief Winnacker explained that Staff has made efforts to educate residents, particularly
regarding the requirement related to mulch within 2 feet of structures, as it is often poorly
understood and a common violation. Unfortunately, there are no professional associations for
landscapers, and the landscaping workforce can be highly transitory. As a result, the District has
focused on educating homeowners and residents, relying on them to convey the necessary
information to the landscaping professionals they hire for their properties.

Director Danziger asked for an explanation of the process for adopting the Ordinance. Fire Chief
Winnacker explained that this meeting represents the first reading of the Ordinance. The process
involves voting on proposed amendments and providing direction to staff on additional changes
or work products. Fire Chief Winnacker explained that the second reading and adoption of the
Ordinance would occur at the September regular board meeting. During that meeting, the Board
would consider adopting the Ordinance or making further changes. District Counsel Holtzman
added that a major change to the Ordinance could necessitate another second reading to allow
the public an opportunity to comment on the final product.

President Jex opened Public Comment on the Motion. There were no requests to address
the Board.

Motion by Director Hasler and seconded by Director Roemer to adopt Amendment #1,
Amendment #2, and Amendment #3 as stated, and amend Ordinance 23-08, An Ordinance
of the Moraga-Orinda Fire District of Contra Costa County, California, adopting
requirements for fuel breaks on certain parcels in both the State Responsibility and Local
Responsibility Areas within the Fire District, adopting findings of fact regarding fire
hazards in the Fire District, adopting findings of exemption under the California
Environmental Quality Act, and repealing ordinance 23-04. Said Motion carried a 4-0-1-0
roll call vote (Ayes: Danziger, Hasler, Roemer, and Jex; Noes: None; Absent: Jorgens;
Abstain: None)

President Jex opened Public Comment on the Motion.

Marc Evans, Orinda resident (via Zoom), expressed support and praised the Directors for their
actions.

There were no additional requests to address the Board.

Motion by Director Roemer and seconded by Director Hasler to introduce and waive the
reading of amended Ordinance No. 23-08, An Ordinance of the Moraga-Orinda Fire District
of Contra Costa County, California, adopting requirements for fuel breaks on certain
parcels in both the State Responsibility and Local Responsibility Areas within the Fire
District, adopting findings of fact regarding fire hazards in the Fire District, adopting
findings of exemption under the California Environmental Quality Act, and repealing
ordinance 23-04. Said Motion carried a 4-0-1-0 roll call vote (Ayes: Danziger, Hasler,
Roemer, and Jex; Noes: None; Absent: Jorgens; Abstain: None)

Authorize the Fire Chief to Enter Into Agreements for Wildland Fuel Management, Tree
Removal, and Hazard Abatement Services; and Authorize the Fire Chief to Enter into an
Agreement for Environmental Compliance Services for Wildland Fuels Management (audio
01:17:00)

Fire Chief Winnacker provided a report on the District's state-funded fuel mitigation work, part of
the Tunnel East Bay Hills Fuel Break project. This project requires specialized fuel mitigation
contractors for various tasks. In August 2023, the District posted two Requests for Proposals
(RFPs). One RFP was for wildland fuel management, tree removal, and hazard abatement
services, while the second RFP was for environmental compliance services for wildland fuel
management. These RFPs outlined the type and scope of work and requested pricing proposals
from contractors. The District received 16 proposals for fuel reduction work, which are summarized
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in Attachment A of the Staff report. Staff recommended contracting with the eight contractors listed
below and with Sequoia Ecological Consulting, Inc for the environmental compliance services.

e Atlas Sonoma Tree Surgery » Essential Vegetation Management Services
e Bay Area Tree Specialists  Rapid Response LLC

 East Bay Tree Service, Inc. e Twin Cities Tree Service

e Expert Tree Service e Wildland Corporation

Fire Chief Winnacker clarified that the proposed contracts are not to exceed contracts, meaning
that the District will have open contracts with the specified amount of money allocated through the
budget process. The contracts allow the District to have contractors available to carry out the Fuel
Break project and other mitigation services as needed.

Fire Chief Winnacker informed the Board that the Fire Ready contractor who was providing hand
crew services had exceeded the $500K amount that was previously authorized under the contract
approved in 2021 by $13,908. A consent agenda item will be presented to modify that contract
since it exceeds the Fire Chief's contracting authority of $100K.

Director Danziger asked about the District's process when selecting a contractor to perform fuel
mitigation work. Fire Chief Winnacker explained when choosing contractors, several factors are
considered (equipment and resources, efforts to spread contracting opportunities among local
businesses to support the local economy, and availability and travel time). Staff screens potential
contractors based on the criteria outlined in the Request for Proposals (RFP), which includes
factors like price, proximity to the District, and specialized resources for the specific tasks needed,
such as hand crews.

President Jex noted that some of the contractors are supplying chipper service but assumed the
District was using its own. Fire Chief Winnacker confirmed that the District primarily uses its
chipper, but there are instances of competing demands. If the District's chipper is unavailable, they
will use a contracted chipper, but the main objective is to keep it operational. President Jex pointed
out that the hourly rate includes a chipper. Fire Chief Winnacker clarified that if the contractor
cannot provide the chipper and personnel, they would hire a different contractor for manpower only
to operate their chipper. Director Danziger inquired about the name of the other environmental
company that submitted a proposal, and Fire Chief Winnacker responded that it was "Dudek."”

President Jex opened Public Comment.
Sue Wecht, Orinda resident (via Zoom), expressed support and appreciation.
There were no additional requests to address the Board.

Motion by Director Danziger and seconded by Director Hasler to Authorize the Fire Chief to
enter into agreements with Atlas Sonoma Tree Surgery, Bay Area Tree Specialists, East Bay
Tree Service, Inc., Expert Tree Service, Essential Vegetation Management Services, Rapid
Response LLC, Twin Cities Tree Service and Wildland Corporation in the amount not to
exceed $2,000,000 each in order to create a list of which can be used to execute grant funded
fuel reduction work; Authorize the Fire Chief to enter into a two-year agreement with the
option to extend one additional year with Sequoia Environmental for environmental
compliance services for wildland fuels management in an amount not to exceed $500,000 a
4-0-1-0 roll call vote (Ayes: Danziger, Hasler, Roemer, and Jex; Noes: None; Absent:
Jorgens; Abstain: None)

ADJOURNMENT
At 7:33 p.m., Director Danziger motioned and seconded by Director Hasler to adjourn the
meeting. Said Motion carried a 4-0-1-0 voice vote (Ayes: Danziger, Hasler, Roemer, and Jex;
Noes: None; Absent: Jorgens; Abstain: None)

Marcia Holbrook,
M

District Secretary/District Clerk

For an audio recording of this and other Board meetings, please visit the MOFD District Board Meeting at www.mofd.org/agendas.
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Public Comment
09/06/23 Special Agenda, Iltem 4.1

#06
From: Julia Hunting
To: Info
Subject: Concerns re Proposed Fuelbreak Ordinance
Date: Wednesday, September 6, 2023 10:07:43 AM
Attachments: IMG 0428.HEIC

IMG 0422.HEIC
IMG 0421.HEIC

I ZS 0423.HEIC

Dear Members of the Fire District,

I am concerned about the fire fuel abatement ordinance that MOFD recently proposed to the
Orinda City Council. It provides very little guidance on what vegetation can remain on our
properties, what should be done to protect animal species, what variances are provided to lots
subject to mudslides and landslides, or with steep (2:1 and steeper) grades, and an
unreasonably short time period in which property owners must comply after receiving a
Notice of Violation from MOFD.

I have been diligently clearing dead vegetation from the gulley on my property, but because it
is located in a steep (1:1) ravine, I have not entirely removed all vegetation, as it would
destabilize the surface soil. Mud runs off the property above mine regularly and flows into my
gulley during the rainy season (see attached pictures). Luckily, the gulley is far enough from
my home and any other structures so as to receive the runoff without causing any property
damage. There are several homes below my property, and I am concerned that if I cleared my
gulley entirely, it would be an ineffective barrier at containing the mudflows from the property
above; any mud that flowed from the property above would flow into my gulley and mobilize
the loose surface soil, and all of this material would flow into the properties below mine. I do
not want to cause any property damage to my downhill neighbors, and I'm afraid that
following the proposed ordinance as written could lead to this result, especially if we have
another rainy season like last year's.

Thank you very much for your consideration of this important matter, and I would be happy to
engage in further discussions with MOFD and the Orinda City Council so that we can together
draft a reasonable, clear and fair ordinance.

Sincerely,
Julia Hunting
659 Miner Road
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BARBARA MALLOCH LEITNER
PLANT ECOLOGIST
2 PARKWAY COURT

ORINDA, CA 94563
(925) 899-4317
bleitner@pacbell.net
September 6, 2023

Directors, Moraga-Orinda Fire District
1280 Moraga Way

Moraga, CA 94556

BY EMAIL

Re: Fuel Break Requirements
Directors:

I am concerned about the process and content associated with your proposed fuel break
requirements. I urge you to slow the process to allow for greater public input and review,
and for modification to ensure that the guidance is equitable, understandable, and
consistent with the values and concerns of the Orinda and Moraga public.

My concerns are as follows.

1. Proposed guidance is difficult to understand. The proposed requirements refer to
current and proposed guidance, such as a 30-foot and 100-foot clearance zone,
without explaining to property owners how to tell which rule applies.

2. Requirements are so broad as to be difficult to interpret. Areas that have been
cleared and deemed adequate for fuel break compliance vary widely, with some
property cleared to bare dirt and others with herbaceous plants protected, such as
ferns, shrubs, and other understory species. Homeowners need to have more
explicit guidance about what is adequate fuel removal.

3. Listed species are not adequately protected. Homeowners cannot be expected to
know whether rare, threatened or endangered species habitat is present on their
land, and the proposed requirements neither provide information about them nor
provide resources for determining whether proposed actions would constitute
“take”.

4. Natural resources are not adequately protected. Quite apart from listed species,
the proposed requirements give no consideration or protection to the large number
of species of special concern, unusual and significant plants, and overall
biodiversity that would be impacted by fuel break management. For example,
timing of fuel break management should consider nesting birds under the
Migratory Bird Treaty Act, something homeowners could not be expected to
know about. The drastic fuel reduction would also impact insects, reptiles,
amphibians, small mammals, and plant biodiversity.

Barbara M. Leitner 1 Letter to: MOFD
9/6/2023 Subject: proposed fuel break requirements
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Responsibility for interpreting protection of natural resources is shifted to the
property owner, without adequate information or guidance as to process.
Homeowners cannot be expected to know or understand the impacts of their fuel
management actions. Simply shifting the responsibility from MOFD to the
homeowners does not absolve MOFD from a consideration of the effects of its
program.

Requirements do not consider the effect of resulting vegetation, including fine
fuels and invasive weeds. When vegetation is removed, other vegetation will take
its place, whether it is regrowth of the species growing there before, or other
species better suited to the resulting disturbed conditions. Disturbed conditions
often facilitate the growth of weedy species, many of which are characterized by
rapid growth. It is common to have disturbed sites colonized by undesirable non-
native invasive species, which are themselves a problem. But they also can
produce abundant fine fuels, creating a greater hazard than the vegetation that was
removed.

“Modification” process is unfair to the public. The fuel break requirements allow
for a “modification” process to interpret requirements on a site-by-site basis, but
this process is so confusing that not all homeowners will know, understand, or be
willing to go through with it, resulting in ineven and unfair interpretation and
implementation of the guidance.

Conclusion of no significant impact on listed species is not supported. MOFD has
unfairly shifted the responsibility for protection of listed species to the public.
Fuel break requirements do not adequately balance the importance of fuel
management in the Zone 0 and Zone 1 compared with Zone 2. Recent reporting
on buildings surviving the Hawaiian wildfires emphasized the importance of Zone
0, which is smaller, less impacting to the environment, and far more important in
protecting homes.

I urge MOFD to step back, open up the proposed requirements to a more robust public
review process, and to incorporate citizen concerns.

Yours truly,

Barbara M. Leitner

Barbara M. Leitner 2 Letter to: MOFD

9/6/2023

Subject: proposed fuel break requirements
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JESSICA L. BLOME
GREENFI RE 2748 Adeline Street, Suite A
LAw, PC Berkeley, CA 94703

Phone: (510) 900-9502
Email: jblome@greenfirelaw.com
www.greenfirelaw.com

August 2, 2023

By email only

Fire Chief Dave Winnacker
Dwinnacker@mofd.org
President John Jex
mmjjex@gmail.com
Moraga-Orinda Fire District
1280 Moraga Way

Moraga, CA 94556

RE: Demand for Compliance with the California Environmental Quality Act
Fuel Break Ordinance No. 23-04

Dear President Jex and Fire Chief Winnacker:

I am writing on behalf of Orinda resident, Anita K. Pearson, who on June 7, 2023, was
served with a “Pre-Citation Notification” demanding that she comply with Moraga-Orinda Fire
District Ordinance No. 23-04 (“Fuel Break Ordinance” or “Ordinance”) by creating a 100-foot
fuel break around the entire perimeter of her family’s 9.5 acre property located at 629 Miner
Road in Orinda.

The Pre-Citation Notification listed the requirements of Fuel Break Ordinance, which
directs that all owners, lessees, or persons controlling parcels greater than one acre must create
and maintain a fuel break that complies with the following criteria:

(A) Annual grasses cut to less than 3".

(B) Removal of all Hazardous Vegetation.

(C) Removal of non-irrigated brush.

(D) Removal of all Combustible Material.

(E) Removal of dead, diseased, or dying trees.

(F) Maintain trees to remove Ladder Fuels so that foliage, twigs, or branches are
greater than 6 feet above the ground.

(MOFD Notification, June 7, 2023.) The Notification then goes on to state that:

Fuel mitigation and defensible space work shall be conducted in a manner that the
activities will not result in the taking of endangered, rare or threatened plant or
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animal species or cause significant erosion and sedimentation of surface waters in
accordance with California Environmental Quality Guidelines Section 15304.

(sic) (Id.) No further guidance or assistance is offered concerning how to prevent the taking of
sensitive plants or animals, or even how residents will know how to identify whether such
species or sensitive natural plant communities are present on one’s property. Nor is any guidance
offered concerning best practices for preventing erosion control and sedimentation, such as
guidelines for riparian buffer zones, or how to determine if clearing a site could induce erosion
or landslides. The Notification does, however, threaten to impose significant fines if compliance
is not documented within 30 days.

Ms. Pearson and other residents are extremely concerned by the Notification and by the
Ordinance’s unreasonable demand that she and other residents undertake to destroy many acres
of native plants and wildlife habitat adjoining their property lines.* The property in question
includes multiple small parcels that Ms. Pearson has devoted many years to maintaining as a
conservation area for native plants and wildlife. The directive to remove “all hazardous
vegetation,” which is not explained in the Notification, is defined by the Ordinance as “including
but not limited to seasonal and recurrent grasses, weeds, stubble, brush, dry leaves, dry needles,
dead, dying, or diseased trees, ... bark, mulch, non-irrigated brush, ... or any other vegetation
identified by the Fire Code Official [or their designee].” (Ord. 23-04, § 3.) As confirmed by the
discussion during the February 15, 2023, Board hearing, this list includes virtually all native
vegetation and ground cover, excepting mature healthy trees, which would effectively result in
denuding large swaths of wildlife habitat in areas that are largely undeveloped and remote from
buildings. As such, the Ordinance will not only significantly impair Ms. Pearson’s use and
enjoyment of her property, but appears to have been enacted with no regard for the significant
environmental impacts that will result from such draconian measures.?

Indeed, the Ordinance makes little effort to ensure habitat protection. While the
Ordinance purports to restrict actions that would harm listed species or water quality, it delegates
all compliance to individual landowners, with no training, who are subject to serious penalties if
they fail to clear their land. The Ordinance does not identify exceptions or exemptions for
environmentally sensitive species, or direct landowners to resources to assist compliance, instead
dismissing any concerns about impacts to native habitat as a non-issue. The District appears to
have made no effort to estimate the number of acres or quality of habitat that will be impacted, or
to identify the sensitive species that are likely to occur in these areas. For example, no effort was
made to minimize potentially significant adverse effects on California red-legged frogs, Alameda
whipsnake, pallid manzanita, sensitive natural plant communities,® or any other biological
resources that are likely to be impacted by the Ordinance’s requirements. This complete
disregard for native species is particularly alarming given that the Ordinance is likely to affect
more than 500 parcels and impact over a thousand acres of lands—yet the District appears to

! The Ordinance also imposes a significant financial burden on Ms. Pearson and other residents, who report that cost
estimates in the range of $15,000 to $20,000 per property—just for the first year—are not uncommon.

2 Because adjoining properties are each required to maintain 100-foot perimeter clearings, the Ordinance actually
requires 200-foot clearings to be constructed along each property boundary.

3 Sensitive natural communities are required to be inventoried and mitigated for as part of CEQA. See CDFW,

Protocols for Surveying and Evaluating Impacts to Special Status Native Plant Populations and Sensitive Natural
Communities (March 20, 2018), available at: https://nrm.dfg.ca.gov/FileHandler.ashx?Document|D=18959&inline.
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have failed to conduct any analysis of potentially significant environmental impacts of its
vegetation clearance policy, in clear violation of the California Environmental Quality Act
(CEQA).* This neglect occurred in spite of UC Berkeley, East Bay Regional Parks District and
East Bay Municipal Utilities District informing the District that even the reduced level of fuel
break clearance required by the predecessor iteration of this policy, Ordinance No. 22-02, would
result in unacceptable levels of environmental destruction in violation of the CEQA obligations
of those entities.

To confirm that the District wholly ignored CEQA, on July 10, 2023, my office inquired
with the District to determine whether it had at least claimed an exemption for the Ordinance. In
response, the District’s outside counsel acknowledged that the District never adopted a notice of
exemption but claimed that the holding in Robinson v. City & County of San Francisco (2012)
208 Cal. App. 4th 950, allowed the District to proceed with implementing the Ordinance.
According to District counsel, the Robinson court absolves an agency from filing a written notice
of exemption. Though the court declared a writing unnecessary, the court found that—in every
instance—the lead agency in that case had issued a CEQA exemption certificate before on-the-
ground activity commenced. (Id. at 960.) In so holding, the Robinson court upheld CEQA’s clear
statutory requirement that public agencies at least “conduct a preliminary review to determine
whether CEQA applies to a proposed project” as a “first tier” of project evaluation. (Save Our
Big Trees v. City of Santa Cruz (2015) 241 Cal.App.4th 694, 704.) “[ A categorical] exemption
can be relied on only if a factual evaluation of the agency’s proposed activity reveals that it
applies.” (Muzzy Ranch Co. v. Solano County Airport Land Use Com. (2007) 41 Cal.4th 372,
386.) “[ Tlhe agency invoking the [categorical] exemption has the burden of demonstrating” that
substantial evidence supports its factual finding that the project fell within the exemption. (Id.)

Indeed, every CEQA case analyzing this issue recognizes CEQA’s mandate that a
preliminary environmental review is required before an exemption determination can be made.
(See Davidon Homes v. City of San Jose (1997) 54 Cal. App. 4th 106, 117.) In Davidon, the
Court of Appeals observed:

There is no indication that any preliminary environmental review was conducted
before the exemption decision was made. The agency produced no evidence to
support its decision and we find no mention of CEQA in the various staff reports.
A determination which has the effect of dispensing with further environmental
review at the earliest possible stage requires something more. We conclude the
agency’s exemption determination must be supported by evidence in the record
demonstrating that the agency considered possible environmental impacts in
reaching its decision.

(1d.) Similarly, here, the staff reports, draft and final Ordinance and recordings of the discussion
at both Board hearings have no mention of a CEQA exemption. It appears that the District failed
to conduct any threshold analysis of whether the Ordinance qualified for a CEQA exemption and
certainly never made any determination that a specific CEQA exemption applied before charging
ahead with its harmful vegetation clearing policy. Paradoxically, District counsel’s letter asserts

4 There is also no evidence that the District identified alternatives or analyzed the cost of compliance that the
Ordinance imposes upon individual property owners, lessees, or managers.
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that the Class 7 and 8 exemptions apply to the Ordinance, though no mention of a CEQA is made
in the Ordinance itself, while the Pre-Citation Notice claims exemption under Class 4.

Furthermore, even if the District had procedurally complied with CEQA and declared the
Ordinance exempt, the only potentially applicable CEQA exemptions are the Class 4, 7, and 8
Categorical Exemptions—but none of these apply to this specific Ordinance. (See CEQA
Guidelines, 88 15304(i), 15307, and 15308.)

With respect to Class 4 Categorical Exemptions, the Ordinance requires the creation of a
100-foot perimeter, which dramatically exceeds the level of fuel management allowed by a Class
4 Exemption, which covers:

Fuel management activities within 30 feet of structures to reduce the volume of
flammable vegetation, provided that the activities will not result in the taking of
endangered, rare, or threatened plant or animal species or significant erosion and
sedimentation of surface waters. This exemption shall apply to fuel management
activities within 100 feet of a structure if the public agency having fire protection
responsibility for the area has determined that 100-feet of fuel clearance is required
due to extra hazardous fire conditions.

(CEQA Guidelines, 8 15304(i).) In contrast, the Ordinance requires vegetation to be
cleared within 100-feet of the entire property boundary—mnot around a structure—which
significantly increases the area of habitat loss by pushing individual homeowners to clear
a much larger area, all around the edges of their property, and to clear away virtually all
vegetation—even where no structures are present.®

The Ordinance also provides no means of ensuring that such clearings “will not
result in the taking of endangered, rare, or threatened plant or animal species or
significant erosion and sedimentation of surface waters.” (Ord. 23-04, 8§ 4(c).) The
recitation of this desired outcome does not magically achieve this purpose. “Mitigation
measures are not mere expressions of hope.” (Lincoln Place Tenants Assn. v. City of Los
Angeles (2005) 130 Cal. App. 4th 149, 1508.) The District itself must “ensure that
feasible mitigation measures will actually be implemented as a condition of development,
and not merely adopted and then neglected or disregarded.” (1d. (citation omitted).) The
District has not taken any steps to uphold its own obligation to enforce the environmental
protections. Instead, the District treats listed species, erosion, and sedimentation as
special exception from liability that owners have the burden to claim, rather than
circumstances that the District must in every instance affirmatively ascertain and avoid.

Moreover, unlike clearings around structures where human activity is already
present, creating clearings along property lines will disrupt many areas that were
previously secluded from human activity and thus more likely to be favored by wildlife.

5> To put this in perspective, an acre is 43,560 sq. ft. Under the Ordinance, a 5-acre parcel (217,800 sg. ft.) measuring
600 ft. x 363 ft. would be required to clear an area of 152,600 sg. ft., which 3.5 acres—or 70% of the entire property.
In contrast, the Class 4 Exemption describes a 100-ft clearing around a building or structure, which, estimated as a
circle of 100 ft. radius, amounts to 31,400 sq. ft. (or 14.4% of the property). (This difference also has a major impact
on costs, as local estimates for weed-eating alone range from $0.20 to $1.50 per sg. ft., depending on the slope.)
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The large size of the clearings may cause habitat fragmentation, eliminate food sources
and cover, and create barriers to movement that impair species’ reproduction. The
activities required by the Ordinance are thus significantly different and potentially more
impactful than the much smaller defensible space clearings included under the Class 4
Categorical Exemption.

As to the Class 7 and 8 Categorical Exemptions, these apply only to actions that
maintain, restore, enhance, or protect natural resources and the environment. (See CEQA
Guidelines, 88 15307, 15308.) In Save Our Big Trees v. City of Santa Cruz, the court wholly
rejected application of Class 7 and 8 Categorical Exemptions for ordinance amendments meant
to allegedly enhance “heritage” protections for some trees while eliminating protections for
others because it ‘removes rather than secures . . . protections.”” (241 Cal.App.4th at 712
(quoting Mountain Lion Found. v Fish & Game Comm'n (1997) 16 Cal. 4th 105, 125.) That is,
an ordinance that enhances protections for some natural resources while eliminating protections
for others does not necessarily protect the environment. Here, too, the Ordinance compels the
incontrovertible destruction of many acres of natural habitat to allegedly protect other natural
resources from wildfire. The Ordinance does not afford any “assurance” that each requirement of
the Ordinance will result in the “maintenance, restoration, or enhancement of a natural resource”
(CEQA Guidelines, § 15307), and relies on individual homeowners, through the threat of
penalties and fines, to decide which resources to save and which to destroy. Worse than the
realignment of protection priorities at issue in Save Our Big Trees, the Ordinance directly orders
District homeowners to destroy their environment.

In addition, the state Fire Safe Regulations require that “Fuel Breaks shall be constructed
using the most ecologically and site appropriate treatment option, such as, but not limited to,
prescribed burning, manual treatment, mechanical treatment, prescribed herbivory, and targeted
ground application of herbicides.” (14 Cal. Code Regs. § 1276.03(f).) Ordinance 23-04 includes
no consideration of ecologically and site appropriate treatment options and contains no provision
requiring landowners to use these. Instead, the Ordinance imposes a one-size-fits-all treatment
for all properties within the District, regardless of parcel size and location, or any ecological or
site specific features or characteristics. Moreover, the public record contains no justification for
the District’s decision to expand the size of Fuels Breaks for parcels under 10 acres from 30 feet
around the perimeter of each parcels, as required by the District’s previous fire break ordinance
(Ord. 22-02 (repealed)), to 100 feet under the current Ordinance.® (See e.g., Agenda Packet and
Regular Meeting Minutes, MOFD Bd. of Directors Meeting, Jan. 18, 2023.) There is also no
evidence that the District considered ecological impacts or how many parcels or acres would be
affected in making this decision.” (1d.)

Please accept this letter as formal notice that Ms. Pearson and her daughter, Sandy
Pearson, intend to file a lawsuit in Contra Costa County Superior Court to ensure compliance
with CEQA. Ms. Pearson is confident she would prevail in litigation if the District refuses to

& At the Hearing on Ord. 23-04, the Fire Chief stated only that this provision was being revised because the variation
in requirements for inhabited versus uninhabited parcels and the “sliding scale” was too complicated and confusing
for the public. (See Audio Recording, MOFD Bd. of Directors Meeting, Jan. 18, 2023.)

" There is also no evidence that the District considered the increased financial burden this expansion would impose
on the affected property owners, lessees, or managers.
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immediately cease and desist further efforts to implement the Fire Break Ordinance, rescind the
Fire Break Ordinance, and comply with CEQA before taking any action to approve a new Fire
Break Ordinance. At a minimum, Ms. Pearson expects to the District to evaluate the potentially
significant environmental impacts of clearing 100 feet of vegetation from the perimeter of every
property subject to the Ordinance, which would first require that the District determine how
many acres are likely to be impacted, and to identify the specific landscape features, sensitive
natural plant communities and protected species that are likely to be present within these areas
and in need of protection.

Thank you for your prompt attention to this issue. If you have any questions, you may
contact me at the address listed herein.

Sincerely,

Susann Bradford
Greenfire Law, PC

cc:
Director Greg Hasler, ghasler@mofd.org

Director Steven Danziger, stevedformofd@gmail.com
Director Mike Roemer, mroemer@mofd.org

Director Craig Jorgens, craig.jorgens@gmail.com
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