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TO:   Board of Directors  
 
FROM:  Gloriann Sasser, Administrative Services Director 
       
DATE:  May 4, 2016 

SUBJECT: Item 8.2 – Resolution 16-08 Establishing the 2016/17 Fire Flow Tax Rates for the 
Orinda and Moraga Service Zones 

 
 
BACKGROUND 
 
Every year the District is required to set the rate for the Fire Flow Tax in each of the District’s 
two service zones.  In order to place the tax on the County Assessor’s rolls for fiscal year 
2016/17, the tax rate must be established by Board action and then levied against each parcel.   
 
The 2015/16 Fire Flow Tax Rate was established at six cents ($.06) in both Moraga and Orinda 
and yielded: 
 
 Orinda Service Zone Moraga Service Zone Total 2015/16 
Fire Flow Tax Revenue $539,863 $530,351 $1,070,214 

 
RECOMMENDATION 

1) Discuss; 2) Deliberate; 3) Adopt Resolution No. 16-08 adopting the Fire Flow Tax rate of 
six cents ($.06) in both the Moraga and Orinda service zones.  

ATTATCHMENT 
 

1) Attachment A – Resolution 16-08 - Adopting Fire Flow Tax Rates of Six Cents ($.06) in 
the Moraga Service Zone and Six Cents ($.06) in the Orinda Service Zone, for Fiscal 
Year 2016/17 
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RESOLUTION NO. 16-08 

RESOLUTION OF MORAGA-ORINDA FIRE DISTRICT 
(“DISTRICT”) ADOPTING FIRE FLOW TAX RATES OF SIX CENTS ($.06) IN THE 

MORAGA SERVICE ZONE AND SIX CENTS ($.06) IN THE ORINDA SERVICE 
ZONE, FOR FISCAL YEAR 2016/17 

 
WHEREAS, prior to 1997, the existing fire flow tax rate for what is presently the Moraga 

Service Zone of the Moraga - Orinda Fire District (“District”) was set at a range from zero 
($0.00) to thirty cents ($.30) for the predecessor to the District the dependent Moraga Fire 
Protection District; and 

 
WHEREAS, by Resolution 97-16 of the Contra Costa County Board of Supervisors dated 

January 14, 1997, the continuation of the fire flow tax within the Moraga Service Zone of the 
District was made a condition of approval for the consolidation of the two dependent predecessor 
districts (Moraga Fire Protection District and Orinda Fire Protection District) to form the 
District; and, 
 

WHEREAS, in 1997, the City of Orinda submitted a ballot measure in the regular 
statewide election of June 3, 1997, for adoption of a new fire flow tax in what is now the Orinda 
Service Zone of the District; and, 
 
 WHEREAS, the fire flow tax for the Orinda Service Zone was approved by two-thirds of 
the voters at the June 3, 1997 election in an amount not to exceed six cents ($.06), and the fire 
flow tax was lawfully adopted under both Article XIIIA (adopted by Proposition 13) and Article 
XIIID (adopted by the passage of Proposition 218) of the State Constitution; and, 
 
 WHEREAS, the District’s respective fire flow taxes are special taxes on property on the 
secured tax roll, which provide additional funds for fire protection, prevention and suppression 
and emergency medical services, equipment and related facilities, including water distribution 
facilities, for fire suppression purposes and for paying the salaries and benefits of firefighting 
personnel; and, 
 

WHEREAS, all services provided to residents by the District are funded by the fire flow 
tax,  proportional share of property tax revenues, ambulance transport fees, and other service 
fees; and, 

 
 WHEREAS, the specific amount of the fire flow tax in both the Moraga Service Zone 
and the Orinda Service Zone of the District is to be determined annually by the District Board of 
Directors after notice and public hearing; and, 
 
 WHEREAS, on or about this date, the District Board considered the establishment of the 
rate of the fire flow special tax for the Orinda Service Zone and the Moraga Service Zone of the 
District, for Fiscal Year 2016/17; and, 
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 WHEREAS, the District Chief has recommended that the Board adopt this resolution to 
establish the fire flow tax at a rate of 6.0 cents, in the Moraga Service Zone and 6.0 cents in the 
Orinda Service Zone for fiscal year 2016/17 and, 
 
 NOW THEREFORE BE IT RESOLVED, the District Board hereby adopts and approves 
the continuation of the fire flow tax rate of 6.0 cents for the Moraga Service Zone and 6.0 cents 
for the Orinda Service Zone in Fiscal Year 2016/17. 
 

PASSED, APPROVED and ADOPTED this 4th day of May, 2016 at a regular meeting of 
the District Board of Directors held on May 4, 2016, at 22 Orinda Way, Orinda, California 
94563, on motion made by Director             , seconded by Director             , and duly carried with 
the following roll call vote.  
 

 
AYES:  
   
NOES:   
  
ABSENT:   
  
ABSTAIN:   
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Dated: May 4, 2016           
        Stephen L. Anderson, President 
        Board of Directors 
 
 
 
ATTEST: 
 
      
Grace Santos, District Clerk 
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TO:   Board of Directors  
 
FROM:  Gloriann Sasser, Administrative Services Director 
       
DATE:  May 4, 2016 

SUBJECT: Item 8.3 – Resolution No. 16-09 Adopting a Modified Schedule of Cost Recovery 
Fees for Emergency Medical Services  

 
BACKGROUND 
 
Emergency medical services are partially paid for by ambulance transport cost recovery fees 
and non-transport emergency medical services cost recovery fees. District Resolution No. 13-
02, approved in May 2013, adopted a modified schedule of fees. This Resolution and the 
District’s Ambulance Service Agreement with Contra Costa County include a provision for an 
annual modification to emergency medical services fees.  
 
Staff recommends the Board increase ambulance transport fees based on the Consumer Price 
Index (CPI) for the San Francisco – Oakland – San Jose, CA area. The February 2016 CPI 
increased 3.02%. Staff recommends ambulance transport and non-transport cost recovery fees 
effective July 1, 2016 as follows: 
 

 
Fee Description 

  
Current Fee 

 Recommended Fee  
2.45% Increase 

Basic Life Support Transport (BLS)  $1,068  $1,100 
Advanced Life Support Transport  $1,525  $1,571 
Advanced Life Support 2 Transport  $1,755  $1,808 
First Responder Assessment  $446  $459 
Mileage  $28  $29 

 
Below is a comparison of ambulance transport fees for other agencies in Contra Costa County: 
 

Agency  BLS  ALS/ALS2 First 
Responder 

Mileage 

Contra Costa County Fire  $2,100  $2,100 $450 $50 
San Ramon Valley Fire  $1,055  $1,490/$1,579 $459 $29 

 
RECOMMENDATION 
 

1) Discuss; 2) Deliberate; 3) Adopt Resolution 16-09 Establishing a Modified Schedule of 
Cost Recovery Fees for Emergency Medical Services.  

 
ATTACHMENT 

1) Attachment A – Resolution 16-09 – Adopting a Modified Schedule of Cost Recovery 
Fees for Emergency Medical Services 
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 RESOLUTION NO. 16-09  
 

A RESOLUTION OF THE MORAGA-ORINDA FIRE  
DISTRICT ADOPTING A MODIFIED SCHEDULE OF  

COST RECOVERY FEES FOR EMERGENCY MEDICAL SERVICES 
 
 

WHEREAS, on October 17, 2001, the Moraga-Orinda Fire District of Contra Costa 
County (“District”) enacted District Ordinance No. 01-01 (the “Ordinance”), which authorized 
the formulation of a schedule of fees and collection policies as provided in Health & Safety Code 
section 13916, a portion of the Fire Protection District Law of 1987 (Health & Safety Code 
sections 13800 et seq.); and, 
 

WHEREAS, the Ordinance provides that the Ordinance Fee Schedule may be modified on 
an annual basis by a Resolution of the District Board; and, 
 

WHEREAS, notice has been given for the consideration of the modified fees set forth 
herein below, consistent with applicable law; and, 
 

WHEREAS, because of Medicare fee reductions and the actual costs expended by the 
District for providing ambulance and emergency medical services have increased; and, 
 

WHEREAS, the District is authorized under Health & Safety Code section 13916 to 
recover its actual costs in association with the furnishing of ambulance service and other 
authorized service of the District; and, 
 

NOW THEREFORE, BE IT RESOLVED that the fees for ambulance transport as adopted 
in a Master Fee Schedule of the District for ambulance transport are modified to provide for the 
imposition of the following fees upon rendering of the described service effective July 1, 2016: 
        

• Increase Base Rates as follows: 
 BLS 1 from $1,068 to $1,100 
 ALS 1 from $1,525 to $1,571 
 ALS 2 from $1,755 to $1,808 
 Mileage from to $28 per mile to $29 per mile 

MOFD currently bills for non-transport emergency medical services when patients are assessed 
and treated on scene but decline transport services.  Current industry standards support cost 
recovery for non-transport services and the First Responder Assessment Fee cost recovery 
schedule is increased from $446 to $459 effective July 1, 2016; and, 
 

BE IT FURTHER RESOLVED, that the District Board finds that the increases in 
emergency medical services fees are necessary to offset increased costs and the Medicare fee 
reductions, and are reasonable in the amount adopted. 
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PASSED, APPROVED and ADOPTED this 4th day of May, 2016 at the regular meeting 
of the District Board of Directors held on May 4, 2016 at 22 Orinda Way, Orinda, California, 
94563, on motion made by Director             , seconded by Director             , and duly carried with 
the following roll call vote: 
 

AYES:  
   
NOES:       
 
ABSENT:   
 
ABSTAIN:  
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Dated: May 4, 2016 
 
             
       Stephen L. Anderson, President  

Board of Directors 
 
ATTEST: 
 
      
Grace Santos, District Clerk 
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TO:   Board of Directors  
 
FROM:  Gloriann Sasser, Administrative Services Director 
       
DATE:  May 4, 2016 

SUBJECT: Item 8.4 – Resolution No. 16-10 Amendment and Restatement of the Flexible 
Benefit Plan  

 
 
BACKGROUND 
 
The District has contracted with Benefit Administration Corporation (BAC) since 1998 to provide 
an employee funded Flexible Benefit Plan (Plan). The Plan allows employees to fund the 
following expenses using money excludable from the employee’s taxable income (tax-free 
dollars) as allowable under the Internal Revenue Code: 
 

• dependent care expenses 
• unreimbursed health expenses  
• health insurance benefit – employee share 
• dental insurance benefit – employee share 

 
Effective May 1, 2016, the District is contracting with American Fidelity Assurance Company to 
provide the Plan. American Fidelity provides improved services including: 
 

• Optional supplemental insurance products (accident, life and cancer insurance) 
• Optional health debit cards for participants 
• Direct deposit services for participants 
• Improved technology including on-line claim filing capabilities and a mobile application 

for filing reimbursement claims. 
• Annual one-on-one meetings with employees to discuss benefit options and make 

enrollment elections. 
 
It is necessary to approve an amendment and restatement of the flexible benefit plan to reflect 
the change in administrators and to add the additional available optional benefits. 
 
The District was paying BAC $720 per year to administer the plan. The cost to the District to 
contract with American Fidelity is $0, thus reducing costs $720 per year.  
 
RECOMMENDATION 
 

1) Discuss; 2) Deliberate; 3) Adopt Resolution No. 16-10 Approving the Amendment and 
Restatement of the Flexible Benefit Plan.  
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ATTACHMENT 
 

1) Attachment A – Resolution 16-10 – Amendment and Restatement of the Flexible 
Benefits Plan 

2) Attachment B – Flexible Benefit Plan of Moraga Orinda Fire Protection District 
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RESOLUTION NO. 16-10 

 
RESOLUTION OF MORAGA-ORINDA FIRE DISTRICT 

APPROVING THE AMENDMENT AND RESTATEMENT TO THE FLEXIBLE 
BENEFITS PLAN OF THE MORAGA-ORINDA FIRE DISTRICT  

 
WHEREAS, the Moraga-Orinda Fire District (“District”) maintains a Cafeteria Plan 

including a Health Flexible Spending Account and Dependent Care Flexible Spending Account 
(the “Flexible Benefits Plan” or the “Plan”) pursuant to Section 125 of the Internal Revenue 
Code; and 
   

WHEREAS, the District desires to contract with American Fidelity Assurance Company 
to administer the District’s Flexible Benefits Plan; and  
 

WHEREAS, American Fidelity Assurance Company has informed the District of the 
need to amend and restate the Flexible Benefits Plan documentation to maintain compliance with 
current laws and add additional available benefits. 
 

THEREFORE, BE IT RESOLVED THAT the Board of Directors hereby approves and 
adopts the amendment and restatement of the Flexible Benefits Plan, and the Administrative 
Services Director, or designee, is hereby authorized and directed to execute and deliver the Plan 
to the Plan Administrator in one or more counterparts. 
 

PASSED, APPROVED and ADOPTED this 4th day of May, 2016 at a regular meeting of 
the District Board of Directors held on May 4, 2016, at 22 Orinda Way, Orinda, California 
94563, on motion made by Director             , seconded by Director             , and duly carried with 
the following vote.  

 
AYES:  
   
NOES:   
  
ABSENT:   
  
ABSTAIN:   
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Dated: May 4, 2016           
        Stephen L. Anderson, President 
        Board of Directors 
 
ATTEST: 
 
      
Grace Santos, District Clerk 
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 SECTION 125 FLEXIBLE BENEFIT PLAN 
 ADOPTION AGREEMENT 
 
The undersigned Employer hereby adopts the Section 125 Flexible Benefit Plan for those 
Employees who shall qualify as Participants hereunder.  The Employer hereby selects the 
following Plan specifications: 
 
A. EMPLOYER INFORMATION 
 

Name of Employer:     MORAGA ORINDA FIRE PROTECTION 
DISTRICT 

Address:       1280 MORAGA WAY       
      MORAGA, CA  94556 
Employer Identification Number:   91-1830550 
Nature of Business:      MUNICIPALITY 
Name of Plan:      MORAGA ORINDA FIRE PROTECTION 

DISTRICT FLEXIBLE BENEFIT PLAN 
Plan Number:      501 

 
B. EFFECTIVE DATE 
 

Original effective date of the Plan:  January 1, 1998 
If Amendment to existing plan,  
effective date of amendment:   May 1, 2016 

 
C. ELIGIBILITY REQUIREMENTS FOR PARTICIPATION 

Eligibility requirements for each component plan under this Section 125 document will 
be applicable and, if different, will be listed in Item F. 

 
Length of Service:      First day of the month following 

employment. 
 

Minimum Hours:    All employees with 20 hours of service or 
more each week.  An hour of service is each 
hour for which an employee receives, or is 
entitled to receive, payment for performance 
of duties for the Employer. 

 
Age:        Minimum age of 18 years. 

 
 
D. PLAN YEAR     The current plan year will begin on May 1, 

2016 and end on December 31, 2016. Each 
subsequent plan year will begin on January 
1 and end on December 31. 

Attachment B

8.4



 
 
  3 
 

 
 
E. EMPLOYER CONTRIBUTIONS 
 
 
   Non-Elective Contributions:   
 

The Employer may at its sole discretion 
provide a non-elective contribution to 
provide benefits for each Participant under 
the Plan.  This amount will be set by the 
Employer each Plan Year in a uniform and 
non-discriminatory manner.  If this non-
elective contribution amount exceeds the 
cost of benefits elected by the Participant, 
excess amounts will not be paid to the 
Participant as taxable cash.   
 
 

   Elective Contributions 
 (Salary Reduction):    The maximum amount available to each 

Participant for the purchase of elected 
benefits through salary reduction will be: 

 
       $24324.00 per plan year. 
 

Each Participant may authorize the 
Employer to reduce his or her compensation 
by the amount needed for the purchase of 
benefits elected, less the amount of non-
elective contributions.  An election for 
salary reduction will be made on the benefit 
election form. 
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F. AVAILABLE BENEFITS:  Each of the following components should be considered a 
plan that comprises this Plan. 
 

 1. Group Medical Insurance -- The terms, conditions, and     
  limitations for the Group Medical Insurance will be as set forth in the   
  insurance policy or policies described below:  (See Section V of the Plan   
  Document) 

 
 CalPERS   

 
       

Eligibility Requirements for Participation, if different than Item C. 
  

  
 2. Disability Income Insurance -- The terms, conditions, and limitations for the  
  Disability Income Insurance will be as set forth in the insurance policy or policies 
   described below:  (See Section VI of the Plan Document) 
    
 N/A 

 
Eligibility Requirements for Participation, if different than Item C.  

   
  

 3. Cancer Coverage -- The terms, conditions, and limitations for the Cancer   
  Coverage will be as set forth in the insurance policy or policies described below:   
  (See Section V of the Plan Document) 
    
  N/A 

      
Eligibility Requirements for Participation, if different than Item C.  

   
    

 4. Dental/Vision Insurance -- The terms, conditions, and limitations for the   
  Dental/Vision Insurance will be as set forth in the insurance policy or policies  
  described below:  (See Section V of the Plan Document) 

   
 Delta  Dental 

 
       

Eligibility Requirements for Participation, if different than Item C.  
   

    
 5. Group Life Insurance  which will be comprised of  Group-term life insurance  
  and Individual term life insurance under Section 79 of the Code.   
 

The terms, conditions, and limitations for the Group Life Insurance will be as set 
forth in the insurance policy or policies described below:  (See Section VII of the 
Plan Document) 
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 N/A 
 

Individual life coverage under Section 79 is available as a benefit, and the face  
amount when combined with the group-term life, if any, N/A exceed $50,000.  

      
Eligibility Requirements for Participation, if different than Item C.  

    
    

 6. Dependent Care Assistance Plan -- The terms, conditions, and    
  limitations for the Dependent Care Assistance Plan will be as set   
  forth in Section IX of the Plan Document and described below:                         
             

Minimum Contribution - $ 0.00 per Plan Year 
 

Maximum Contribution - $ 5000.00 per Plan Year 
 

Recordkeeper:  American Fidelity Assurance Company 
 

Eligibility Requirements for Participation, if different than Item C.  
 N/A 

 7. Medical Expense Reimbursement Plan -- The terms, conditions, and   
  limitations for the Medical Expense Reimbursement Plan will be as set   
  forth in Section VIII of the Plan Document and described below:    

 
Minimum Coverage - $ 0.00 per Plan Year  

 
Maximum Coverage - $ 2550.00 per Plan Year  

 
Recordkeeper:  American Fidelity Assurance Company 

 
Restrictions:  N/A 
 
Grace Period: The provisions in Section 8.06 of the Plan to permit a Grace 
Period with respect to the Medical Expense Reimbursement Plan are not 
elected. 
 
Carryover Provision: The provisions in Section 8.07 of the Plan to permit 
a Carryover with respect to the Medical Expense Reimbursement Plan     
are elected.  
 
HEART Act: The provisions in Section 8.08 of the Plan to permit the 
Qualified Reservist Distribution of the Heroes Earnings Assistance and 
Relief Tax Act (HEART) are elected.  
 
Debit Card:  The provisions in Section 8.05 of the Plan to permit the offer 
of the Debit Card with respect to the Medical Expense Reimbursement 
Plan are elected. 
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Eligibility Requirements for Participation, if different than Item C.  
  

    
8.  Health Savings Accounts – The Plan permits contributions to be made to a 

Health Savings Account on a pretax basis in accordance with Section X of the 
Plan and the following provisions: 
 

HSA Trustee – N/A 
 

Maximum Contribution – As indexed annually by the IRS. 
          

 
Limitation on Eligible Medical Expenses – For purposes of the Medical 
Reimbursement Plan, Eligible Medical Expenses of a Participant that is eligible 
for and elects to participate in a Health Savings Account shall be limited to 
expenses for: 
    

  N/A 
 

Eligibility Requirements for Participation, if different than Item C. 
 

a. An Employee must complete a Certification of Health Savings Account 
Eligibility which confirms that the Participant is an eligible individual 
who is entitled to establish a Health Savings Account in accordance with 
Code Section 223(c)(1). 

b. Eligibility for the Health Savings Account shall begin on the later of (i) 
first day of the month coinciding with or next following the Employee’s 
commencement of coverage under the High Deductible Health Plan, or (ii) 
the first day following the end of a Grace Period available to the 
Employee with respect to the Medical Reimbursement Accounts that are 
not limited to vision and dental expenses (unless the participant has a 
$0.00 balance on the last day of the plan year). 

c. An Employee’s eligibility for the Health Savings Account shall be 
determined monthly. 
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The Plan shall be construed, enforced, administered, and the validity determined in 
accordance with the applicable provisions of the Employee Retirement Income Security 
Act of 1974, (as amended) if applicable, the Internal Revenue Code of 1986 (as amended), 
and the laws of the State of California. Should any provision be determined to be void, 
invalid, or unenforceable by any court of competent jurisdiction, the Plan will continue to 
operate, and for purposes of the jurisdiction of the court only, will be deemed not to 
include the provision determined to be void. 
 
This Plan is hereby adopted this    _______   day of  __________________    , 20__. 
 
MORAGA ORINDA FIRE PROTECTION DISTRICT 
(Name of Employer) 
 
Witness:                          _____ By:                          _______                                                 

                           
 
Title:                            _______ Title:___________________ 
 
 
APPENDIX A 
 
Related Employers that have adopted this Plan 
 
Name(s): 
N/A     
 
 
THIS DOCUMENT IS NOT COMPLETE WITHOUT SECTIONS I THROUGH XIII 
PD1214sw 85508  4/22/2016 11:54 AM
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 SECTION 125 FLEXIBLE BENEFIT PLAN 
 
 SECTION I 
 
 PURPOSE 
 
The Employer is establishing this Flexible Benefit Plan in order to make a broader range of benefits available to 
its Employees and their Beneficiaries.  This Plan allows Employees to choose among different types of benefits 
and select the combination best suited to their individual goals, desires, and needs.  These choices include an 
option to receive certain benefits in lieu of taxable compensation. 
 
In establishing this Plan, the Employer desires to attract, reward, and retain highly qualified, competent 
Employees, and believes this Plan will help achieve that goal. 
 
It is the intent of the Employer to establish this Plan in conformity with Section 125 of the Internal Revenue 
Code of 1986, as amended, and in compliance with applicable rules and regulations issued by the Internal 
Revenue Service.  This Plan will grant to eligible Employees an opportunity to purchase qualified benefits 
which, when purchased alone by the Employer, would not be taxable. 
 
 
 SECTION II 
 
 DEFINITIONS 
 
The following words and phrases appear in this Plan and will have the meaning indicated below unless a 
different meaning is plainly required by the context: 
 
2.01 Administrator  The Employer unless another has been designated in writing by the 

Employer as Administrator within the meaning of Section 3(16) of ERISA 
(if applicable). 

 
2.02  Beneficiary   Any person or persons designated by a participating Employee to receive 

any benefit payable under the Plan on account of the Employee's death. 
 
2.02A  Carryover   The amount equal to the lesser of (a) any unused amounts from the 

immediately preceding Plan Year or (b) five hundred dollars ($500), 
except that in no event may the Carryover be less than five dollars ($5). 

 
2.03 Code    Internal Revenue Code of 1986, as amended. 
 
2.04 Dependent   Any of the following: 

(a) Tax Dependent: A Dependent includes a Participant's spouse and 
any other person who is a Participant's dependent within the 
meaning of Code Section 152, provided that, with respect to any 
plan that provides benefits that are excluded from an Employee’s 
income under Code Section 105, a Participant's dependent (i) is 
any person within the meaning of Code Section 152, determined 
without regard to Subsections (b)(1), (b)(2), and (d)(1)(B) 
thereof, and (ii) includes any child of the Participant to whom 
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Code Section 152(e) applies (such child will be treated as a 
dependent of both divorced parents). 

 

(b)   Student on a Medically Necessary Leave of Absence: With 
respect to any plan that is considered a group health plan under 
Michelle’s Law (and not a HIPAA excepted benefit under Code 
Sections 9831(b), (c) and 9832(c)) and to the extent the Employer is 
required by Michelle’s Law to provide continuation coverage, a 
Dependent includes a child who qualifies as a Tax Dependent 
(defined in Section 2.04(a)) because of his or her full-time student 
status, is enrolled in a group health plan, and is on a medically 
necessary leave of absence from school.  The child will continue to 
be a Dependent if the medically necessary leave of absence 
commences while the child is suffering from a serious illness or 
injury, is medically necessary, and causes the child to lose student 
status for purposes of the group health plan’s benefits coverage.  
Written physician certification that the child is suffering from a 
serious illness or injury and that the leave of absence is medically 
necessary is required at the Administrator’s request.  The child will 
no longer be considered a Dependent as of the earliest date that the 
child is no longer on a medically necessary leave of absence, the 
date that is one year after the first day of the medically necessary 
leave of absence, or the date benefits would otherwise terminate 
under either the group health plan or this Plan.  Terms related to 
Michelle’s Law, and not otherwise defined, will have the meaning 
provided under the Michelle’s Law provisions of Code Section 
9813. 
 

(c)   Adult Children: With respect to any plan that provides benefits 
that are excluded from an Employee’s income under Code Section 
105, a Dependent includes a child of a Participant who as of the end 
of the calendar year has not attained age 27.  A ‘child’ for purpose 
of this Section 2.04(c) means an individual who is a son, daughter, 
stepson, or stepdaughter of the Participant, a legally adopted 
individual of the Participant, an individual who is lawfully placed 
with the Participant for legal adoption by the Participant, or an 
eligible foster child who is placed with the Participant by an 
authorized placement agency or by judgment, decree, or other order 
of any court of competent jurisdiction.  An adult child described in 
this Section 2.04(c) is only a Dependent with respect to benefits 
provided after March 30, 2010 (subject to any other limitations of 
the Plan).   
 

Dependent for purposes of the Dependent Care Reimbursement Plan 
is defined in Section 9.04(a).  
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2.05 Effective Date  The effective date of this Plan as shown in Item B of the Adoption 
Agreement. 

 
2.06 Elective Contribution  The amount the Participant authorizes the Employer to reduce  
     compensation for the purchase of benefits elected.  
 
2.07 Eligible Employee  Employee meeting the eligibility requirements for participation as shown 

in Item C of the Adoption Agreement. 
 
2.08 Employee   Any person employed by the Employer on or after the Effective Date. 
 
2.09 Employer   The entity shown in Item A of the Adoption Agreement, and any Related 

Employers authorized to participate in the Plan with the approval of the 
Employer.  Related Employers who participate in this Plan are listed in 
Appendix A to the Adoption Agreement.  For the purposes of Section 
11.01 and 11.02, only the Employer as shown in Item A of the Adoption 
Agreement may amend or terminate the Plan. 

 
2.10 Employer Contributions Amounts that have not been actually received by the Participant and are 

available to the Participant for the purpose of selecting benefits under the 
Plan.  This term includes Non-Elective Contributions and Elective 
Contributions through salary reduction. 

 
2.11 Entry Date   The date that an Employee is eligible to participate in the Plan. 
 
2.12 ERISA   The Employee Retirement Income Security Act of 1974, Public Law 93-

406 and all regulations and rulings issued thereunder, as amended (if 
applicable). 

 
2.13 Fiduciary   The named fiduciary shall mean the Employer, the Administrator and 

other parties designated as such, but only with respect to any specific 
duties of each for the Plan as may be set forth in a written agreement. 

 
2.14 Health Savings Account A “health savings account” as defined in Section 223(d) of the Internal 

Revenue Code of 1986, as amended established by the Participant with 
the HSA Trustee. 

 
2.15 HSA Trustee   The Trustee of the Health Savings Account which is designated in Section 

F.8 of the Adoption Agreement. 
 
2.16 Highly Compensated  Any Employee who at any time during the Plan Year is a "highly 

compensated employee" as defined in Section 414(q) of the Code. 
 
2.17 High Deductible Health A health plan that meets the statutory requirements for annual deductibles 
 Plan     and out-of-pocket expenses set forth in Code section 223(c)(2). 
 
2.18 HIPAA   The Health Insurance Portability and Accountability Act of 1996, as 

amended. 
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2.19 Insurer   Any insurance company that has issued a policy pursuant to the terms of 
this Plan. 

 
2.20 Key Employee  Any Participant who is a "key employee" as defined in Section 416(i) of 

the Code. 
 
2.21 Non-Elective   A contribution amount made available by the Employer for the 

Contribution    purchase of benefits elected by the Participant. 
 
2.22 Participant   An Employee who has qualified for Plan participation as provided in Item 

C of the Adoption Agreement. 
 
2.23 Plan    The Plan referred to in Item A of the Adoption Agreement as may be 

amended from time to time. 
 
2.24 Plan Year   The Plan Year as specified in Item D of the Adoption Agreement. 
 
2.25 Policy    An insurance policy issued as a part of this Plan. 
 
2.26 Preventative Care  Medical expenses which meet the safe harbor definition of “preventative 

care” set forth in IRS Notice 2004-23, which includes, but is not limited 
to, the following: (i) periodic health evaluations, such as annual physicals 
(and the tests and diagnostic procedures ordered in conjunction with such 
evaluations); (ii) well-baby and/or well-child care; (iii) immunizations for 
adults and children; (iv) tobacco cessation and obesity weight-loss 
programs; and (v) screening devices.  However, preventative care does 
not generally include any service or benefit intended to treat an existing 
illness, injury or condition. 

 
2.27 Recordkeeper   The person designated by the Employer to perform recordkeeping 

and other ministerial duties with respect to the Medical Expense 
Reimbursement Plan and/or the Dependent Care Reimbursement Plan. 

 
2.28 Related Employer  Any employer that is a member of a related group of organizations with 

the Employer shown in Item A of the Adoption Agreement, and as 
specified under Code Section 414(b), (c) or (m). 

 
 
 
 
 SECTION III 
 
 ELIGIBILITY, ENROLLMENT, AND PARTICIPATION 
 
3.01 ELIGIBILITY:  Each Employee of the Employer who has met the eligibility requirements of Item C of 

the Adoption Agreement will be eligible to participate in the Plan on the Entry Date specified or the 
Effective Date of the Plan, whichever is later.    Dependent eligibility to receive benefits under any of 
the plans listed in Item F of the Adoption Agreement will be described in the documents governing 
those benefit plans.  To the extent a Dependent is eligible to receive benefits under a plan listed in Item 
F, an Eligible Employee may elect coverage under this Plan with respect to such Dependent.  
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Notwithstanding the foregoing, life insurance coverage on the life of a Dependent may not be elected 
under this Plan.   

 
3.02 ENROLLMENT: An eligible Employee may enroll (or re-enroll) in the Plan by submitting to the 

Employer, during an enrollment period, an Election Form which specifies his or her benefit elections for 
the Plan Year and which meets such standards for completeness and accuracy as the Employer may 
establish.  A Participant's Election Form shall be completed prior to the beginning of the Plan Year, and 
shall not be effective prior to the date such form is submitted to the Employer.  Any Election Form 
submitted by a Participant in accordance with this Section shall remain in effect until the earlier of the 
following dates: the date the Participant terminates participation in the Plan; or, the effective date of a 
subsequently filed Election Form. 

 
A Participant's right to elect certain benefit coverage shall be limited hereunder to the extent such rights 
are limited in the Policy.  Furthermore, a Participant will not be entitled to revoke an election after a 
period of coverage has commenced and to make a new election with respect to the remainder of the 
period of coverage unless both the revocation and the new election are on account of and consistent 
with a change in status, or other allowable events, as determined by Section 125 of the Internal Revenue 
Code and the regulations thereunder.  
 

3.03 TERMINATION OF PARTICIPATION:  A Participant shall continue to participate in the Plan until the 
earlier of the following dates: 

 
(a) The date the Participant terminates employment by death, disability, retirement or other 

separation from service; or  
(b) The date the Participant ceases to work for the Employer as an eligible Employee; or 
(c) The date of termination of the Plan; or 
(d) The first date a Participant fails to pay required contributions while on a leave of absence. 

  
3.05 SEPARATION FROM SERVICE:  The existing elections of an Employee who separates from the  

employment service of the Employer shall be deemed to be automatically terminated and the Employee 
will not receive benefits for the remaining portion of the Plan Year.  

 
3.06 QUALIFYING LEAVE UNDER FAMILY LEAVE ACT:  Notwithstanding any provision to the 

contrary in this Plan, if a Participant goes on a qualifying unpaid leave under the Family and Medical 
Leave Act of 1993 (FMLA), to the extent required by the FMLA, the Employer will continue to 
maintain the Participant’s existing coverage under the Plan with respect to benefits under Section V and 
Section VIII of the Plan on the same terms and conditions as though he were still an active Employee.  
If the Employee opts to continue his coverage, the Employee may pay his Elective Contribution with 
after-tax dollars while on leave (or pre-tax dollars to the extent he receives compensation during the  
leave), or the Employee may be given the option to pre-pay all or a portion of his Elective Contribution 
for the expected duration of the leave on a pre-tax salary reduction basis out of his pre-leave 
compensation (including unused sick days or vacation) by making a special election to that effect prior 
to the date such compensation would normally be made available to him (provided, however, that pre-
tax dollars may not be utilized to fund coverage during the next plan year), or via other arrangements 
agreed upon between the Employee and the Administrator (e.g., the Administrator may fund coverage 
during the leave and withhold amounts upon the Employee’s return).  Upon return from such leave, the 
Employee will be permitted to reenter the Plan on the same basis the Employee was participating in the 
Plan prior to his leave, or as otherwise required by the FMLA. 
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 SECTION IV 
 
 CONTRIBUTIONS 
 
4.01 EMPLOYER CONTRIBUTIONS: The Employer may pay the costs of the benefits elected under the 

Plan with funds from the sources indicated in Item E of the Adoption Agreement.  The Employer 
Contribution may be made up of Non-Elective Contributions and/or Elective Contributions authorized 
by each Participant on a salary reduction basis. 

 
4.02 IRREVOCABILITY OF ELECTIONS: A Participant may file a written election form with the 

Administrator before the end of the current Plan Year revising the rate of his contributions or 
discontinuing such contributions effective as of the first day of the next following Plan Year.  The 
Participant’s Elective Contributions will automatically terminate as of the date his employment 
terminates. Except as provided in this Section 4.02 and Section 4.03, a Participant’s election under the 
Plan is irrevocable for the duration of the plan year to which it relates.  The exceptions to the 
irrevocability requirement which would permit a mid-year election change in benefits and the salary 
reduction amount elected are set out in the Treasury regulations promulgated under Code Section 125, 
which include the following:  

 
(a) Change in Status.  A Participant may change or revoke his election under the Plan upon the 

occurrence of a valid change in status, but only if such change or termination is made on account of, 
and is consistent with, the change in status in accordance with the Treasury regulations promulgated 
under Section 125.  The Employer, in its sole discretion as Administrator, shall determine whether a 
requested change is on account of and consistent with a change in status, as follows: 

 
(1) Change in Employee’s legal marital status, including marriage, divorce, death of spouse, legal 

separation, and annulment; 
(2) Change in number of Dependents, including birth, adoption, placement for adoption, and death;  
(3) Change in employment status, including any employment status change affecting benefit 

eligibility of the Employee, spouse or Dependent, such as termination or commencement of 
employment, change in hours, strike or lockout, a commencement or return from an unpaid 
leave of absence, and a change in work site.  If the eligibility for either the cafeteria Plan or any 
underlying benefit plans of the Employer of the Employee, spouse or Dependent relies on the 
employment status of that individual, and there is a change in that individual’s employment 
status resulting in gaining or losing eligibility under the Plan, this constitutes a valid change in 
status.  This category only applies if benefit eligibility is lost or gained as a result of the event.  
If an Employee terminates and is rehired within 30 days, the Employee is required to step back 
into his previous election.  If the Employee terminates and is rehired after 30 days, the 
Employee may either step back into the previous election or make a new election; 

(4) Dependent satisfies, or ceases to satisfy, Dependent eligibility requirements due to attainment 
of age, gain or loss of student status, marriage or any similar circumstances; and 

(5) Residence change of Employee, spouse or Dependent, affecting the Employee’s eligibility for 
coverage. 

 
(b) Special Enrollment Rights.  If a Participant or his or her spouse or Dependent is entitled to special 

enrollment rights under a group health plan (other than an excepted benefit), as required by HIPAA 
under Code Section 9801(f) or Section 2701(f) of the Public Health Service Act, then a Participant 
may revoke a prior election for group health plan coverage and make a new election, provided that 
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the election change corresponds with such HIPAA special enrollment right.  As required by HIPAA, 
a special enrollment right will arise in the following circumstances: (i) a Participant or his or her 
spouse or Dependent declined to enroll in group health plan coverage because he or she had 
coverage, and eligibility for such coverage is subsequently lost because the coverage was provided 
under COBRA and the COBRA coverage was exhausted, or the coverage was non-COBRA 
coverage and the coverage terminated due to loss of eligibility for coverage or the employer 
contributions for the coverage were terminated;  (ii) a new Dependent is acquired as a result of 
marriage, birth, adoption, or placement for adoption; (iii)  the Participant’s or his or her spouse’s or 
Dependent’s coverage under a Medicaid plan or under a children’s health insurance program (CHIP) 
is terminated as a result of loss of eligibility for such coverage and the Participant requests coverage 
under the group health plan not later than 60 days after the date of termination of such coverage; or 
(iv) the Participant, his or her spouse or Dependent becomes eligible for a state premium assistance 
subsidy from a Medicaid plan or through a state children’s insurance program with respect to 
coverage under the group health plan and the Participant requests coverage under the group health 
plan not later than 60 days after the date the Participant, his or her spouse or Dependent is 
determined to be eligible for such assistance.  An election change under (iii) or (iv) of this provision 
must be requested within 60 days after the termination of Medicaid or state health plan coverage or 
the determination of eligibility for a state premium assistance subsidy, as applicable.  Special 
enrollment rights under the health insurance plan will be determined by the terms of the health 
insurance plan. 

 
(c) Certain Judgments, Decrees or Orders.  If a judgment, decree or order resulting from a divorce, legal 

separation, annulment or change in legal custody (including a qualified medical child support order 
[QMCSO]) requires accident or health coverage for a Participant’s child or for a foster child who is 
a dependent of the Participant, the Participant may have a mid-year election change to add or drop 
coverage consistent with the Order. 

 
(d) Entitlement to Medicare or Medicaid.  If a Participant, Participant’s spouse or Participant’s 

Dependent who is enrolled in an accident or health plan of the Employer becomes entitled to 
Medicare or Medicaid (other than coverage consisting solely of benefits under Section 1928 of the 
Social Security Act providing for pediatric vaccines), the Participant may cancel or reduce health 
coverage under the Employer’s Plan.  Loss of Medicare or Medicaid entitlement would allow the 
Participant to add health coverage under the Employer’s Plan. 

 
(e) Family Medical Leave Act.  If an Employee is taking leave under the rules of the Family Medical 

Leave Act, the Employee may revoke previous elections and re-elect benefits upon return to work. 
 

(f) COBRA Qualifying Event.  If an Employee has a COBRA qualifying event (a reduction in hours of 
the Employee, or a Dependent ceases eligibility), the Employee may increase his pre-tax 
contributions for coverage under the Employer’s Plan if a COBRA event occurs with respect to the 
Employee, the Employee’s spouse or Dependent.  The COBRA rule does not apply to COBRA 
coverage under another Employer’s Plan. 

 
(g) Changes in Eligibility for Adult Children.  To the extent the Employer amends a plan listed in Item 

F of the Adoption Agreement that provides benefits that are excluded from an Employee’s income 
under Code Section 105 to provide that Adult Children (as defined in Section 2.04(c)) are eligible to 
receive benefits under the plan, an Eligible Employee may make or change an election  under this 
Plan to add coverage for the Adult Child and to make any corresponding change to the Eligible 
Employee’s coverage that is consistent with adding coverage for the Adult Child. 
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(h) Cancellation due to reduction in hours of service. A Participant may cancel group health plan (as that term 
is defined in Code Section 9832(a)) coverage, except Health FSA coverage, under the Employer’s Plan if both 
of the following conditions are met: 

(i) The Participant has been in an employment status under which the Participant was reasonably 
expected to average at least 30 hours of service per week and there is a change in that 
Participant’s status so that the Participant will reasonably be expected to average less than 30 
hours of service per week after the change, even if that reduction does not result in the 
Participant ceasing to be eligible under the group health plan; and 
 

(ii) The cancellation of the election of coverage under the Employer’s group health plan coverage 
corresponds to the intended enrollment of the Participant, and any related individuals who cease 
coverage due to the cancellation, in another plan that provides minimum essential coverage with 
the new coverage effective no later than the first day of the second month following the month 
that includes the date the original coverage is cancelled.  

(i) Cancellation due to enrollment in a Qualified Health Plan. A participant may cancel group health plan (as 
that term is defined in Code Section 9832(a)) coverage, except Health FSA coverage, under the Employer’s 
Plan if both of the following conditions are met: 

(i) The Participant is eligible for a Special Enrollment Period (as defined in Code Section 9801(f)) 
to enroll in a Qualified Health Plan(as described in section 1311 of the Patient Protection and 
Affordable Care Act (PPACA)) through a competitive marketplace established under section 
1311(c) of PPACA (Marketplace), pursuant to guidance issued by the Department of Health and 
Human Services and any other applicable guidance, or the Participant seeks to enroll in a 
Qualified Health Plan through a Marketplace during the Marketplace’s annual open enrollment 
period; and 
 

(ii) The cancellation of the election of coverage under the Employer’s group health plan coverage 
corresponds to the intended enrollment of the Participant and any related individuals who cease 
coverage due to the cancellation in a Qualified Health Plan through a Marketplace for new 
coverage that is effective beginning no later than the day immediately following the last day of 
the original coverage that is cancelled. 

 

4.03 OTHER EXCEPTIONS TO IRREVOCABILITY OF ELECTIONS.  Other exceptions to the 
irrevocability of election requirement permit mid-year election changes and apply to all qualified 
benefits except for Medical Expense Reimbursement Plans, as follows: 

 
(a) Change in Cost.  If the cost of a benefit package option under the Plan significantly increases during 

the plan year, Participants may (i) make a corresponding increase in their salary reduction amount, 
(ii) revoke their elections and make a prospective election under another benefit option offering 
similar coverage, or (iii) revoke election completely if no similar coverage is available, including in 
spouse or dependent’s plan.  If the cost significantly decreases, employees may elect coverage even 
if they had not previously participated and may drop their previous election for a similar coverage 
option in order to elect the benefit package option that has decreased in cost during the year. If the 
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increased or decreased cost of a benefit package option under the Plan is insignificant, the 
participant’s salary reduction amount shall be automatically adjusted.   

 
(b) Significant curtailment of coverage.   

 
(i) With no loss of coverage.  If the coverage under a benefit package option is significantly 

curtailed or ceases during the Plan Year, affected Participants may revoke their elections for the 
curtailed coverage and make a new prospective election for coverage under another benefit 
package option providing similar coverage. 

 
(ii) With loss of coverage.  If there is a significant curtailment of coverage with loss of coverage,     
      affected Participants may  revoke election for curtailed coverage and make a new prospective    
       election for coverage under another benefit package option providing similar coverage, or drop 
       coverage if no similar benefit package option is available. 

 
(c) Addition or Significant Improvement of Benefit Package Option.  If during the Plan Year a new 

benefit package option is added or significantly improved, eligible employees, whether currently 
participating or not, may revoke their existing election and elect the newly added or newly improved 
option. 

 
(d) Change in Coverage of a Spouse or Dependent Under Another Employer’s Plan.   If there is a 

change in coverage of a spouse, former spouse, or Dependent under another employer’s plan, a 
Participant may make a prospective election change that is on account of and corresponds with a 
change made under the plan of the spouse or Dependent.  This rule applies if (1) mandatory changes 
in coverage are initiated by either the insurer of spouse’s plan or by the spouse’s employer, or (2) 
optional changes are initiated by the spouse’s employer or by the spouse through open enrollment. 

 
(e) Loss of coverage under other group health coverage.  If during the Plan Year coverage is lost under 

any group health coverage sponsored by a governmental or educational institution, a Participant may 
 prospectively change his or her election to add group health coverage for the affected Participant or 
his or her spouse or dependent. 

 
4.04 CASH BENEFIT:  Available amounts not used for the purchase of benefits under this Plan may be 

considered a cash benefit under the Plan payable to the Participant as taxable income to the extent 
indicated in Item E of the Adoption Agreement. 

 
4.05 PAYMENT FROM EMPLOYER'S GENERAL ASSETS:  Payment of benefits under this Plan shall be 

made by the Employer from Elective Contributions which shall be held as a part of its general assets. 
 
4.06 EMPLOYER MAY HOLD ELECTIVE CONTRIBUTIONS: Pending payment of benefits in 

accordance with the terms of this Plan, Elective Contributions may be retained by the Employer in a 
separate account or, if elected by the Employer and as permitted or required by regulations of the 
Internal Revenue Service, Department of Labor or other governmental agency, such amounts of Elective 
Contributions may be held in a trust pending payment. 

 
4.07 MAXIMUM EMPLOYER CONTRIBUTIONS:  With respect to each Participant, the maximum 

amount made available to pay benefits for any Plan Year shall not exceed the Employer's Contribution 
specified in the Adoption Agreement and as provided in this Plan.  
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 SECTION V 
 
 GROUP MEDICAL INSURANCE BENEFIT PLAN 
 
5.01 PURPOSE:  These benefits provide the group medical insurance benefits to Participants. 
 
5.02 ELIGIBILITY:  Eligibility will be as required in Items F(1), F(3), and F(4) of the Adoption Agreement. 
 
5.03 DESCRIPTION OF BENEFITS:  The benefits available under this Plan will be as defined in Items F(1), 

F(3), and F(4) of the Adoption Agreement. 
 
5.04 TERMS, CONDITIONS AND LIMITATIONS:  The terms, conditions and limitations of the benefits 

offered shall be as specifically described in the Policy identified in the Adoption Agreement.   
 
5.05 COBRA:  To the extent required by Section 4980B of the Code and Sections 601 through 607 of 

ERISA, Participants and Dependents shall be entitled to continued participation in this Group Medical 
Insurance Benefit Plan by contributing monthly (from their personal assets previously subject to 
taxation) 102% of the amount of the premium for the desired benefit during the period that such 
individual is entitled to elect continuation coverage, provided, however, in the event the continuation 
period is extended to 29 months due to disability, the premium to be paid for continuation coverage for 
the 11 month extension period shall be 150% of the applicable premium. 

 
5.06 SECTION 105 AND 106 PLAN:  It is the intention of the Employer that these benefits shall be eligible 

for exclusion from the gross income of the Participants covered by this benefit plan, as provided in 
Code Sections 105 and 106, and all provisions of this benefit plan shall be construed in a manner 
consistent with that intention.  It is also the intention of the Employer to comply with the provisions of 
the Consolidated Omnibus Budget Reconciliation Act of 1985 as outlined in the policies identified in 
the Adoption Agreement. 

 
5.07 CONTRIBUTIONS:  Contributions for these benefits will be provided by the Employer on behalf of a 

Participant as provided for in Item E of the Adoption Agreement. 
 
5.08 UNIFORMED SERVICES EMPLOYMENT AND REEMPLOYMENT RIGHTS ACT:  

Notwithstanding anything to the contrary herein, the Group Medical Insurance Benefit Plan shall 
comply with the applicable provisions of the Uniformed Services Employment and Reemployment 
Rights Act of 1994 (Public Law 103-353). 

 
 
 SECTION VI 
 
 DISABILITY INCOME BENEFIT PLAN 
 
6.01 PURPOSE:  This benefit provides disability insurance designated to provide income to Participants 

during periods of absence from employment because of disability. 
 
6.02 ELIGIBILITY:  Eligibility will be as required in Item F(2) of the Adoption Agreement. 
 
6.03 DESCRIPTION OF BENEFITS:  The benefits available under this Plan will be as defined in Item F(2) 

of the Adoption Agreement. 
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6.04 TERMS, CONDITIONS AND LIMITATIONS:  The terms, conditions and limitations of the Disability 
Income Benefits offered shall be as specifically described in the Policy identified in the Adoption 
Agreement. 

 
6.05 SECTION 104 AND 106 PLAN:  It is the intention of the Employer that the premiums paid for these 

benefits shall be eligible for exclusion from the gross income of the Participants covered by this benefit 
plan, as provided in Code Sections 104 and 106, and all provisions of this benefit plan shall be 
construed in a manner consistent with that intention. 

 
6.06 CONTRIBUTIONS:  Contributions for this benefit will be provided by the Employer on behalf of a 

Participant as provided for in Item E of the Adoption Agreement. 
 
 
 SECTION VII 
 
 GROUP AND INDIVIDUAL LIFE INSURANCE PLAN 
 
7.01 PURPOSE:  This benefit provides group life insurance benefits to Participants and may provide certain 

individual policies as provided for in Item F(5) of the Adoption Agreement. 
 
7.02 ELIGIBILITY:  Eligibility will be as required in Item F(5) of the Adoption Agreement. 
 
7.03 DESCRIPTION OF BENEFITS:  The benefits available under this Plan will be as defined in Item F(5) 

of the Adoption Agreement. 
 
7.04 TERMS, CONDITIONS, AND LIMITATIONS:  The terms, conditions, and limitations of the group 

life insurance are specifically described in the Policy identified in the Adoption Agreement. 
 
7.05 SECTION 79 PLAN:  It is the intention of the Employer that the premiums paid for the benefits 

described in Item F(5) of the Adoption Agreement shall be eligible for exclusion from the gross income 
of the Participants covered by this benefit plan to the extent provided in Code Section 79, and all 
provisions of this benefit plan shall be construed in a manner consistent with that intention. 

 
7.06 CONTRIBUTIONS:  Contributions for this benefit will be provided by the Employer on behalf of a 

Participant as provided for in Item E of the Adoption Agreement. Any individual policies purchased by 
the Employer for the Participant will be owned by the Participant. 

 
 
 SECTION VIII 
 
 MEDICAL EXPENSE REIMBURSEMENT PLAN 
 
8.01 PURPOSE:  The Medical Expense Reimbursement Plan is designed to provide for reimbursement of 

Eligible Medical Expenses (as defined in Section 8.04) that are not reimbursed under an insurance plan, 
through damages, or from any other source.  It is the intention of the Employer that amounts allocated 
for this benefit shall be eligible for exclusion from gross income, as provided in Code Sections 105 and 
106, for Participants who elect this benefit and all provisions of this Section VIII shall be construed in a 
manner consistent with that intention. 

 
8.02 ELIGIBILITY:  The eligibility provisions are set forth in Item F(7) of the Adoption Agreement. 
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8.03 TERMS, CONDITIONS, AND LIMITATIONS: 

 
(a) Accounts.  The Reimbursement Recordkeeper shall establish a recordkeeping account for each 

Participant.  The Reimbursement Recordkeeper shall maintain a record of each account on an on-
going basis, increasing the balances as contributions are credited during the year and decreasing the 
balances as Eligible Medical Expenses are reimbursed.  No interest shall be payable on amounts 
recorded in any Participant's account. 

 
(b) Maximum benefit.  The maximum amount of reimbursement for each Participant shall be limited to 

the amount of the Participant's Elective Contribution allocated to the program during the Plan Year, 
not to exceed the maximum amount set forth in Item F(7) of the Adoption Agreement.   

 
(c) Claim Procedure.  In order to be reimbursed for any medical expenses incurred during the Plan 

Year, the Participant shall complete the form(s) provided for such purpose by the Reimbursement 
Recordkeeper.  The Participant shall submit the completed form to the Reimbursement 
Recordkeeper with an original bill or other proof of the expense acceptable to the Reimbursement 
Recordkeeper.  No reimbursement shall be made on the basis of an incomplete form or inadequate 
evidence of expense as determined by the Reimbursement Recordkeeper.  Forms for reimbursement 
of Eligible Medical Expenses must be submitted no later than the ninetieth (90th) day following the 
last day of the Plan Year during which the Eligible Medical Expenses were incurred.  
Reimbursement payments shall only be made to the Participant, or the Participant's legal 
representative in the event of incapacity or death of the Participant.  Forms for reimbursement shall 
be reviewed in accordance with the claims procedure set forth in Section XII. 

 
(d) Funding.  The funding of the Medical  Reimbursement Plan shall be through contributions by the 

Employer from its general assets to the extent of Elective Contributions directed by Participants. 
Such contributions shall be made by the Employer when benefit payments and account 
administrative expenses become due and payable under this Medical Expense Reimbursement Plan. 

 
(e)  Forfeiture.  Subject to Section 8.06 and 8.07, any amounts remaining to the credit of the Participant 

at the end of the Plan Year and not used for Eligible Medical Expenses incurred during the 
Participant's participation during the Plan Year shall be forfeited and shall remain assets of the Plan. 
 With respect to a Participant who terminates employment with the Employer and who has not 
elected to continue coverage under this Plan pursuant to COBRA rights referenced under Section 
8.03(f) herein, such Participant shall not be entitled to reimbursement for Eligible Medical Expenses 
incurred after his termination date regardless if such Participant has any amounts of Employer 
Contributions remaining to his credit.  Upon the death of any Participant who has any amounts of 
Employer Contributions remaining to his credit, a dependent of the Participant may elect to continue 
to claim reimbursement for Eligible Medical Expenses in the same manner as the Participant could 
have for the balance of the Plan Year.   

 
(f)  COBRA.  To the extent required by Section 4980B of the Code and Sections 601 through 607 of 

ERISA (‘COBRA”), a Participant and a Participant’s Dependents shall be entitled to elect continued 
participation in this Medical Expense Reimbursement Plan only through the end of the plan year in 
which the qualifying event occurs, by contributing monthly (from their personal assets previously 
subject to taxation) to the Employer/Administrator, 102% of the amount of desired reimbursement 
through the end of the Plan Year in which the qualifying event occurs.  Specifically, such 
individuals will be eligible for COBRA continuation coverage only if they have a positive Medical 
Expense Reimbursement Account balance on the date of the qualifying event.  Participants who 
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have a deficit balance in their Medical Expense Reimbursement Account on the date of their 
qualifying event shall not be entitled to elect COBRA coverage.  In lieu of COBRA, Participants 
may continue their coverage through the end of the current Plan Year by paying those premiums out 
of their last paycheck on a pre-tax basis.   

 
(g) Nondiscrimination.  Benefits provided under this Medical Expense Reimbursement Plan shall not be 

provided in a manner that discriminates in favor of Employees or Dependents who are highly 
compensated individuals, as provided under Section 105(h) of the Code and regulations 
promulgated thereunder.   

 
(h)  Uniform Coverage Rule.  Notwithstanding that a Participant has not had withheld and credited to 

his account all of his contributions elected with respect to a particular Plan Year, the entire 
aggregate annual amount elected with respect to this Medical Expense Reimbursement Plan 
(increased by any Carryover to the Plan Year), shall be available at all times during such Plan Year 
to reimburse the participant for Eligible Medical Expenses with respect to this Medical Expense 
Reimbursement Plan.  To the extent contributions with respect to this Medical Expense 
Reimbursement Plan are insufficient to pay such Eligible Medical Expenses, it shall be the 
Employer's obligation to provide adequate funds to cover any short fall for such Eligible Medical 
Expenses for a Participant; provided subsequent contributions with respect to this Medical Expense 
Reimbursement Plan by the Participant shall be available to reimburse the Employer for funds 
advanced to cover a previous short fall.  

 
(i) Uniformed Services Employment and Reemployment Rights Act.  Notwithstanding anything to the 

contrary herein, this Medical Expense Reimbursement Plan shall comply with the applicable 
provisions of the Uniformed Services Employment and Reemployment Rights Act of 1994 (Public 
Law 103-353). 
 

(j) Proration of Limit.  In the event that the Employer has purchased a uniform coverage risk policy 
from the Recordkeeper, then the Maximum Coverage amount specified in Section F.7 of the 
Adoption Agreement shall be pro rated with respect to (i) an Employee who becomes a Participant 
and enters the Plan during the Plan Year, and (ii) short plan years initiated by the Employer.  Such 
Maximum Coverage amount will be pro rated by dividing the annual Maximum Coverage amount 
by 12, and multiplying the quotient by the number of remaining months in the Plan Year for the new 
Participant or the number of months in the short Plan Year, as applicable. 

 
(k) Continuation Coverage for Certain Dependent Children.  In the event that benefits under the 

Medical Expense Reimbursement Plan does not qualify for the exception from the portability rules 
of HIPAA, then, effective for Plan Years beginning on or after October 9, 2009, notwithstanding the 
foregoing provisions, coverage for a Dependent child who is enrolled in the Medical Expense 
Reimbursement Plan as a student at a post-secondary educational institution will not terminate due 
to a medically necessary leave of absence before a date that is the earlier of: 

 
 the date that is one year after the first day of the medically necessary leave of absence; or 
 the date on which such coverage would otherwise terminate under the terms of the Plan. 

 
For purposes of this paragraph, “medically necessary leave of absence” means a leave of absence of 
the child from a post-secondary educational institution, or any other change in enrollment of the 
child at the institution, that: (i) commences while the child is suffering from a serious illness or 
injury; (ii) is medically necessary; and (iii) causes the child to lose student status for purposes of 
coverage under the terms of the Plan.  A written certification must be provided by a treating 
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physician of the dependent child to the Plan in order for the continuation coverage requirement to 
apply.  The physician’s certification must state that the child is suffering from a serious illness or 
injury and that the leave of absence (or other change in enrollment) is medically necessary. 

 
 

8.04 ELIGIBLE MEDICAL EXPENSES:   
 
(a) (a) Eligible Medical Expense in General.  The phrase ‘Eligible Medical Expense’ means any 

expense incurred by a Participant or any of his Dependents (subject to the restrictions in 
Sections 8.04(b) and (c)) during a Plan Year that (i) qualifies as an expense incurred by the 
Participant or Dependents for medical care as defined in Code Section 213(d) and meets the 
requirements outlined in Code Section 125, (ii) is excluded from gross income of the Participant 
under Code Section 105(b), and (iii) has not been and will not be paid or reimbursed by any 
other insurance plan, through damages, or from any other source.  Notwithstanding the above, 
capital expenditures are not Eligible Medical Expenses under this Plan.  Further, 
notwithstanding the above, effective January 1, 2011, only the following drugs or medicines will 
constitute Eligible Medical Expenses: 

 
(i.) Drugs or medicines that require a prescription; 

(ii.) Drugs or medicines that are available without a prescription (“over-the-counter    
       drugs or medicines”) and the Participant or Dependent obtains a prescription; 
and 

(iii.) Insulin. 
 

(b) Expenses Incurred After Commencement of Participation.  Only medical care expenses incurred by 
a Participant or the Participant’s Dependent(s) on or after the date such Participant commenced 
participation in the Medical Expense Reimbursement Plan shall constitute an Eligible Medical 
Expense.   

 
(c) Eligible Expenses Incurred by Dependents.  For purposes of this Section, Eligible Medical Expenses 

incurred by Dependents defined in Section 2.04(c) are eligible for reimbursement if incurred after 
March 30, 2010; Eligible Medical Expenses incurred by Dependents defined in Sections 2.04(a) and 
(b) are eligible for reimbursement if incurred either before or after March 30, 2010 (subject to the 
restrictions of Section 8.04(b)).   

 
(d) Health Savings Accounts.  If the Employer has elected in Item F.8 of the Adoption Agreement to 

allow Eligible Employees to contribute to Health Savings Accounts under the Plan, then for a 
Participant who is eligible for and elects to contribute to a Health Savings Accounts, Eligible 
Medical Expenses shall be limited as set forth in Item F.8 of the Adoption Agreement.   

 
8.05 USE OF DEBIT CARD:  In the event that the Employer elects to allow the use of debit cards (“Debit 

Cards”) for reimbursement of Eligible Medical Expenses (other than over-the-counter drugs or 
medicines) under the Medical Expense Reimbursement Plan, the provisions described in this Section 
shall apply.  However, beginning January 1, 2011, a Debit Card may not be used to purchase drugs or 
medicines over-the-counter. 

 
(a) Substantiation.  The following procedures shall be applied for purposes of substantiating claimed   

Eligible Medical Expenses after the use of a Debit Card to pay the claimed Eligible Medical 
Expense: 
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(i) If the dollar amount of the transaction at a health care provider equals the dollar amount 
of the co-payment for that service under the Employer’s major medical plan of the 
specific employee-cardholder, the charge is fully substantiated without the need for 
submission of a receipt or further review. 

 
(ii) If the merchant, service provider, or other independent third-party (e.g., pharmacy 

benefit manager), at the time and point of sale, provides information to verify to the 
Recordkeeper (including electronically by e-mail, the internet, intranet, or telephone) that 
the charge is for a medical expense, the charge is fully substantiated without the need for 
submission of a receipt or further review. 

 
(b) Status of Charges.  All charges to a Debit Card, other than co-payments and real-time  substantiation 

as described in Subsection (a) above, are treated as conditional pending confirmation of the charge, 
and additional third-party information, such as merchant or service provider receipts, describing the 
service or product, the date of the service or sale, and the amount, must be submitted for review and 
substantiation. 

 
(c) Correction Procedures for Improper Payments.  In the event that a claim has been reimbursed and is 

subsequently identified as not qualifying for reimbursement, one or all of the following procedures 
shall apply: 

 
(i) First, upon the Recordkeeper’s identification of the improper payment, the Eligible 

Employee will be required to pay back to the Plan an amount equal to the improper 
payment. 

 
(ii) Second, where the Eligible Employee does not pay back to the Plan the amount of the 

improper payment, the Employer will have the amount of the improper payment withheld 
from the Eligible Employee’s wages or other compensation to the extent consistent with 
applicable law. 

 
(iii) Third, if the improper payment still remains outstanding, the Plan may utilize a claim 

substitution or offset approach to resolve improper claims payments. 
 

(iv) If the above correction efforts prove unsuccessful, or are otherwise unavailable, the 
Eligible Employee will remain indebted to the Employer for the amount of the improper 
payment.  In that event and consistent with its business practices, the Employer may treat 
the payment as it would any other business indebtedness. 

 
(v) In addition to the above, the Employer and the Plan may take other actions they may 

deem necessary, in their sole discretion, to ensure that further violations of the terms of 
the Debit Card do not occur, including, but not limited to, denial of access to the Debit 
Card until the indebtedness is repaid by the Eligible Employee. 

 
(d) Intent to Comply with Rev. Rul. 2003-43.  It is the Employer’s intent that any use of Debit Cards to 

pay Eligible Medical Expenses shall comply with the guidelines for use of such cards set forth in 
Rev. Rul. 2003-43, and this Section 8.05 shall be construed and interpreted in a manner necessary to 
comply with such guidelines. 

 
8.06 GRACE PERIOD: If the Employer elects in Section F.7 of the Adoption Agreement to permit a Grace 

Period with respect to the Medical Reimbursement Plan, the provisions of this Section 8.06 shall apply.  
Notwithstanding anything to the contrary herein and in accordance with Internal Revenue Service 
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Notice 2005-42, a Participant who has unused contributions relating to the Medical Reimbursement Plan 
from the immediately preceding Plan Year, and who incurs Eligible Medical Expenses for such qualified 
benefit during the Grace Period, may be paid or reimbursed for those Eligible Medical Expenses from 
the unused contributions as if the expenses had been incurred in the immediately preceding Plan Year.  
For purposes of this Section, ‘Grace Period’ shall mean the period extending to the 15th day of the third 
calendar month after the end of the immediately preceding Plan Year to which it relates.  Eligible 
Medical Expenses incurred during the Grace Period shall be reimbursed first from unused contributions 
allocated to the Medical Reimbursement Plan for the prior Plan Year, and then from unused 
contributions for the current Plan Year, if participant is enrolled in current Plan Year.   

8.07 Carryover: If the Employer elects in Section F.7 of the Adoption Agreement to permit a Carryover with 
respect to the Medical Reimbursement Plan, the provisions of this Section 8.07 shall apply. 
Notwithstanding anything to the contrary herein and in accordance with Internal Revenue Service 
Notice 2013-71, the Carryover for a Participant who has an amount remaining unused as of the end of 
the run-off period for the Plan Year, may be used to pay or reimburse Eligible Medical Expenses during 
the following entire Plan Year. The Carryover does not count against or otherwise affect the Maximum 
benefit set forth in Section 8.03 (b). Eligible Medical Expenses incurred during a Plan Year shall be 
reimbursed first from unused contributions for the current Plan Year, and then from any Carryover 
carried over from the preceding Plan Year. Any unused amounts from the prior Plan Year that are used 
to reimburse a current Plan Year expense (a) reduce the amounts available to pay prior Plan Year 
expenses during the run-off period, (b) must be counted against any Carryover amount from the prior 
Plan Year, and (c) cannot exceed the maximum Carryover from the prior Plan Year. If the Employer 
elects to apply Section 8.06 in Section F.7 of the Adoption Agreement, this Section 8.07 shall not apply. 

8.08 QUALIFIED RESERVIST DISTRIBUTIONS:  Notwithstanding anything in the Plan to the 
contrary, an individual who, by reason of being a member of a reserve component (as defined in 
37 U.S.C. § 101), is ordered or called to active duty for a period in excess of 179 days or for an 
indefinite period may elect to receive a distribution of all or a portion of the unused Elective 
Contributions in his or her Account relating to the Medical Expense Reimbursement Plan if the 
distribution is made during the period beginning on the date of such order or call and ending on 
the last date that reimbursements could otherwise be made under the Plan for the Plan Year that 
includes the date of such order or call.  If the distribution is for the entire amount of unused 
Elective Contributions available in the Medical Expense Reimbursement Plan, then no additional 
reimbursement requests will be processed for the remainder of the Plan Year. 

 
 SECTION IX 
 
 DEPENDENT CARE REIMBURSEMENT PLAN 
 
9.01 PURPOSE:  The Dependent Care Reimbursement Plan is designed to provide for reimbursement of 

certain employment-related dependent care expenses of the Participant.  It is the intention of the 
Employer that amounts allocated for this benefit shall be eligible for exclusion from gross income, as 
provided in Code Section 129, for Participants who elect this benefit, and all provisions of this Section 
IX shall be construed in a manner consistent with that intention. 

 
9.02 ELIGIBILITY:  The eligibility provisions are set forth in Item F(6) of the Adoption Agreement.  
 
9.03 TERMS, CONDITIONS, AND LIMITATIONS: 
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(a) Accounts.  The Reimbursement Recordkeeper shall establish a recordkeeping account for each 
Participant.  The Reimbursement Recordkeeper shall maintain a record of each account on an on-
going basis, increasing the balances as contributions are credited during the year and decreasing the 
balances as Eligible Dependent Care Expenses are reimbursed.  No interest shall be payable on 
amounts recorded in any Participant's account. 

 
(b) Maximum Benefit.  The maximum amount of reimbursement for each Participant shall be limited to 

the amount of the Participant's allocation to the program during the Plan Year not to exceed the 
maximum amount set forth in Item F(6) of the adoption agreement.   

 
(c) For purpose of this Section IX, the phrase "earned income" shall mean wages, salaries, tips and 

other employee compensation, but only if such amounts are includible in gross income for the 
taxable year.  A Participant's spouse who is physically or mentally incapable of self-care as 
described in Section 9.04(a)(ii) or a spouse who is a full-time student within the meaning of Code 
Section 21(e)(7) shall be deemed to have earned income for each month in which such spouse is so 
disabled (or a full-time student).  The amount of such deemed earned income shall be $250 per 
month in the case of one Dependent and $500 per month in the case of two or more Dependents. 

 
(d) Claim Procedure.  In order to be reimbursed for any dependent care expenses incurred during the 

Plan Year, the Participant shall complete the form(s) provided for such purpose by the 
Reimbursement Recordkeeper.  The Participant shall submit the completed form to the 
Reimbursement Recordkeeper with an original bill or other proof of the expense from an 
independent third party acceptable to the Reimbursement Recordkeeper.  No reimbursement shall be 
made on the basis of an incomplete form or inadequate evidence of the expense as determined by the 
Reimbursement Recordkeeper.  Claims for reimbursement of Eligible Dependent Care Expenses 
must be submitted no later than the ninetieth (90th) day following the last day of the Plan Year 
during which the Eligible Dependent Care Expenses were incurred. Reimbursement payments shall 
only be made to the Participant, or the Participant's legal representative in the event of the incapacity 
or death of the Participant.  Forms for reimbursement shall be reviewed in accordance with the 
claims procedure set forth in Section XII. 

 
(e) Funding.  The funding of the Dependent Care Reimbursement Plan shall be through contributions by 

the Employer from its general assets to the extent of Elective Contributions directed by Participants. 
 Such contributions shall be made by the Employer when benefit payments and account 
administration expenses become due and payable under this Dependent Care Expense 
Reimbursement Plan. 

 
(f) Forfeiture.  Any amounts remaining to the credit of the Participant at the end of the Plan Year and 

not used for Eligible Dependent Care Expenses incurred during the Plan Year shall be forfeited and 
remain assets of the Plan.   

 
(g) Nondiscrimination.  Benefits provided under this Dependent Care Reimbursement Plan shall not be 

provided in a manner that discriminates in favor of Highly Compensated Employees (as defined in 
Code Section 414(q)) or their dependents, as provided in Code Section 129.  In addition, no more 
than 25 percent of the aggregate Eligible Dependent Care Expenses shall be reimbursed during a 
Plan Year to five percent owners, as provided in Code Section 129. 

 
9.04 DEFINITIONS: 
 

(a) "Dependent"  (for purposes of this Section IX) means any individual who is: 
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(i)  a Participant's qualifying child (as defined in Code Section 152 (c)) who has not attained 

the age of 13; or 
(ii)   a dependent (qualifying child  or qualifying relative, as defined in Code Section 152 (c)   

      and (d), respectively) or the spouse of a Participant who is physically or mentally             
       incapable of self-care, and who has the same principal place of abode as the taxpayer for 
       more than half of the taxable year.  For purposes of this Dependent Care Reimbursement 
      Plan, an individual shall be considered physically or mentally incapable of self-care if, as 
      a result of a physical or mental defect, the individual is incapable of caring for his or her  
      hygienic or nutritional needs, or requires full-time attention of another person for his or   
      her own safety or the safety of others. 

 
(b) "Dependent Care Center" (for purposes of this Section IX) shall be a facility which: 

 
(i) provides care for more than six individuals (other than individuals who reside at the 

facility); 
(ii) receives a fee, payment, or grant for providing services for any of the individuals 

(regardless of whether such facility is operated for profit); and 
(iii) satisfies all applicable laws and regulations of a state or unit of local government. 

 
(c) "Eligible Dependent Care Expenses" (for purposes of this Section IX) shall mean expenses incurred 

by a Participant which are: 
 

(i) incurred for the care of a Dependent of the Participant or for related household services; 
(ii) paid or payable to a Dependent Care Service Provider; and 
(iii) incurred to enable the Participant to be gainfully employed for any period for which there 

are one or more Dependents with respect to the Participant. 
 

"Eligible Dependent Care Expenses" shall not include expenses incurred for services outside the 
Participant's household for the care of a Dependent unless such Dependent is (i) a qualifying 
child (as defined in Code Section 152 (c)) under the age of 13, or (ii) a dependent (qualifying 
child or qualifying relative, as defined in Code Section 152 (c) and (d), respectively)), who is 
physically or mentally incapable of self-care, and who has the same principal place of abode as 
the Participant for more than half of the taxable year, or (iii) the spouse of a Participant who is 
physically or mentally incapable of self-care, and who has the same principal place of abode as 
the Participant for more than half of the taxable year.  Eligible Dependent Care Expenses shall 
be deemed to be incurred at the time the services to which the expenses relate are rendered. 

 
(d) "Dependent Care Service Provider" (for purposes of this Section IX) means: 

 
(i) a Dependent Care Center, or 
(ii) a person who provides care or other services described in Section 9.04(b) and who is not 

a related individual described in Section 129(c) of the Code. 
 
 

SECTION X 
 

HEALTH SAVINGS ACCOUNTS 
 
10.01 PURPOSE:  If elected by the Employer in Section F.8 of the Adoption Agreement, the Plan will permit 

pre-tax contributions to the Health Savings Account, and the provisions of this Article X shall apply. 
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10.02 BENEFITS:  A Participant can elect benefits under the Health Savings Accounts portion of this Plan by 

electing to pay his or her Health Savings Account contributions on a pre-tax salary reduction basis.  In 
addition, the Employer may make contributions to the Health Savings Account for the benefit of the 
Participant. 

 
10.03 TERMS, CONDITIONS AND LIMITATION: 
 

(a) Maximum Benefit.  The maximum annual contributions that may be made to a Participant’s Health 
Savings Account under this Plan is set forth in Section F.8 of the Adoption Agreement. 
 

(b) Mid-Year Election Changes.  Notwithstanding any to the contrary herein, a Participant election with 
respect to contributions for the Health Savings Account shall be revocable during the duration of the 
Plan Year to which the election relates.  Consequently, a Participant may change his or her election 
with respect to contributions for the Health Savings Account at any time. 

 
10.04 RESTRICTIONS ON MEDICAL REIMBURSEMENT PLAN:  If the Employer has elected in Section 

F.8 of the Adoption Agreement both Health Savings Accounts under this Plan and the Medical Expense 
Reimbursement Plan, then the Eligible Medical Expenses that may be reimbursed under the Medical 
Reimbursement Plan for Participants who are eligible for and elect to participate in Health Savings 
Accounts shall be limited as set forth in Section F.8 of the Adoption Agreement. 

 
10.05 NO ESTABLISHMENT OF ERISA PLAN:  It is the intent of the Employer that the establishment of 

Health Savings Accounts are completely voluntary on the part of Participants, and that, in accordance 
with Department of Labor Field Assistance Bulletin 2004-1, the Health Savings Accounts are not 
“employee welfare benefit plans” for purposes of Title I of ERISA. 
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SECTION XI 
 
 AMENDMENT AND TERMINATION 
 
11.01 AMENDMENT:  The Employer shall have the right at any time, and from time to time, to amend, in 

whole or in part, any or all of the provisions of this Plan, provided that no such amendment shall change 
the terms and conditions of payment of any benefits to which Participants and covered dependents 
otherwise have become entitled to under the provisions of the Plan, unless such amendment is made to 
comply with federal or local laws or regulations.  The Employer also shall have the right to make any 
amendment retroactively which is necessary to bring the Plan into conformity with the Code.  In 
addition, the Employer may amend any provisions or any supplements to the Plan and may merge or 
combine supplements or add additional supplements to the Plan, or separate existing supplements into 
an additional number of supplements.  

 The Employer shall not have the right to reduce or affect the value of any Participant’s Account Balance 
or any rights accrued under the Plan prior to amendment. 

 
11.02 TERMINATION:  The Employer shall have the right at any time to terminate this Plan, provided that 

such termination shall not eliminate any obligations of the Employer which therefore have arisen under 
the Plan. 

 In the event of the termination of the Plan, all Account Balances shall be disposed to or for the benefit 
of each Participant or Beneficiary as soon as reasonably practicable following the Plan’s termination. 
The Employer shall not have the right to reduce or affect the value of any Participant’s account or any 
rights accrued under the Plan prior to termination of the Plan. The Participant’s or Beneficiary’s written 
consent to the commencement of distribution shall not be required regardless of the value of his or her 
Account Balance. 

 
 SECTION XII 
 
 ADMINISTRATION 
 
12.01 NAMED FIDUCIARIES:  The Administrator shall be the fiduciary of the Plan. 
 
12.02 APPOINTMENT OF RECORDKEEPER:  The Employer may appoint a Reimbursement Recordkeeper 

which shall have the power and responsibility of performing recordkeeping and other ministerial duties 
arising under the Medical Expense Reimbursement Plan and the Dependent Care Reimbursement Plan 
provisions of this Plan.  The Reimbursement Recordkeeper shall serve at the pleasure of, and may be 
removed by, the Employer without cause.  The Recordkeeper shall receive reasonable compensation for 
its services as shall be agreed upon from time to time between the Administrator and the Recordkeeper. 

 
12.03 POWERS AND RESPONSIBILITIES OF ADMINISTRATOR: 
 

(a) General.  The Administrator shall be vested with all powers and authority necessary in order to 
amend and administer the Plan, and is authorized to make such rules and regulations as it may deem 
necessary to carry out the provisions of the Plan.  The Administrator shall determine any questions 
arising in the administration (including all questions of eligibility and determination of amount, time 
and manner of payments of benefits), construction, interpretation and application of the Plan, and 
the decision of the Administrator shall be final and binding on all persons. 

 
(b) Recordkeeping.  The Administrator shall keep full and complete records of the administration of the 

Plan.  The Administrator shall prepare such reports and such information concerning the Plan and 
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the administration thereof by the Administrator as may be required under the Code or ERISA and 
the regulations promulgated thereunder. 

 
(c) Inspection of Records.  The Administrator shall, during normal business hours, make available to 

each Participant for examination by the Participant at the principal office of the Administrator a 
copy of the Plan and such records of the Administrator as may pertain to such Participant.  No 
Participant shall have the right to inquire as to or inspect the accounts or records with respect to 
other Participants. 

 
12.04 COMPENSATION AND EXPENSES OF ADMINISTRATOR:  The Administrator shall serve without 

compensation for services as such.  All expenses of the Administrator shall be paid by the Employer.  
Such expenses shall include any expense incident to the functioning of the Plan, including, but not 
limited to, attorneys' fees, accounting and clerical charges, actuary fees and other costs of administering 
the Plan. 

 
12.05 LIABILITY OF ADMINISTRATOR:  Except as prohibited by law, the Administrator shall not be liable 

personally for any loss or damage or depreciation which may result in connection with the exercise of 
duties or of discretion hereunder or upon any other act or omission hereunder except when due to 
willful misconduct.  In the event the Administrator is not covered by fiduciary liability insurance or 
similar insurance arrangements, the Employer shall indemnify and hold harmless the Administrator 
from any and all claims, losses, damages, expenses (including reasonable counsel fees approved by the 
Administrator) and liability (including any reasonable amounts paid in settlement with the Employer's 
approval) arising from any act or omission of the Administrator, except when the same is determined to 
be due to the willful misconduct of the Administrator by a court of competent jurisdiction. 

 
12.06 DELEGATIONS OF RESPONSIBILITY:  The Administrator shall have the authority to delegate, from 

time to time, all or any part of its responsibilities under the Plan to such person or persons as it may 
deem advisable and in the same manner to revoke any such delegation of responsibilities which shall 
have the same force and effect for all purposes hereunder as if such action had been taken by the 
Administrator.  The Administrator shall not be liable for any acts or omissions of any such delegate.  
The delegate shall report periodically to the Administrator concerning the discharge of the delegated 
responsibilities. 

 
12.07 RIGHT TO RECEIVE AND RELEASE NECESSARY INFORMATION:  The Administrator may 

release or obtain any information necessary for the application, implementation and determination of 
this Plan or other Plans without consent or notice to any person.  This information may be released to or 
obtained from any insurance company, organization, or person subject to applicable law.  Any 
individual claiming benefits under this Plan shall furnish to the Administrator such information as may 
be necessary to implement this provision. 

 
12.08 CLAIM FOR BENEFITS:  To obtain payment of any benefits under the Plan a Participant must comply 

with the rules and procedures of the particular benefit program elected pursuant to this Plan under which 
the Participant claims a benefit. 

 
12.09 GENERAL CLAIMS REVIEW PROCEDURE:  This provision shall apply only to the extent that a 

claim for benefits is not governed by a similar provision of a benefit program available under this Plan 
or is not governed by Section 12.10. 

 
(a) Initial Claim for Benefits.  Each Participant may submit a claim for benefits to the Administrator as 

provided in Section 12.08.  A Participant shall have no right to seek review of a denial of benefits, 
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or to bring any action in any court to enforce a claim for benefits prior to his filing a claim for 
benefits and exhausting his rights to review under this section. 

 
When a claim for benefits has been filed properly, such claim for benefits shall be evaluated and the 
claimant shall be notified of the approval or the denial within (90) days after the receipt of such 
claim unless special circumstances require an extension of time for processing the claim.  If such an 
extension of time for processing is required, written notice of the extension shall be furnished to the 
claimant prior to the termination of the initial ninety (90) day period which shall specify the special 
circumstances requiring an extension and the date by which a final decision will be reached (which 
date shall not be later than one hundred and eighty (180) days after the date on which the claim was 
filed.)  A claimant shall be given a written notice in which the claimant shall be advised as to 
whether the claim is granted or denied, in whole or in part.  If a claim is denied, in whole or in part, 
the claimant shall be given written notice which shall contain (a) the specific reasons for the denial, 
(b) references to pertinent plan provisions upon which the denial is based, (c) a description of any 
additional material or information necessary to perfect the claim and an explanation of why such 
material or information is necessary, and (d) the claimant's rights to seek review of the denial. 

 
(b) Review of Claim Denial.  If a claim is denied, in whole or in part, the claimant shall have the right 

to request that the Administrator review the denial, provided that the claimant files a written request 
for review with the Administrator within sixty (60) days after the date on which the claimant 
received written notification of the denial.  A claimant (or his duly authorized representative) may 
review pertinent documents and submit issues and comments in writing to the Administrator.  
Within sixty (60) days after a request is received, the review shall be made and the claimant shall be 
advised in writing of the decision on review , unless special circumstances require an extension of 
time for processing the review, in which case the claimant shall be given a written notification 
within such initial sixty (60) day period specifying the reasons for the extension and when such 
review shall be completed (provided that such review shall be completed within one hundred and 
twenty (120) days after the date on which the request for review was filed.)  The decision on review 
shall be forwarded to the claimant in writing and shall include specific reasons for the decision and 
references to plan provisions upon which the decision is based.  A decision on review shall be final 
and binding on all persons. 

 
(c) Exhaustion of Remedies.  If a claimant fails to file a request for review in accordance with the 

procedures herein outlined, such claimant shall have no rights to review and shall have no right to 
bring action in any court and the denial of the claim shall become final and binding on all persons 
for all purposes. 

 
12.10 SPECIAL CLAIMS REVIEW PROCEDURE:  The provisions of this Section 12.10 shall be applicable  

to claims under the Group Medical Reimbursement Plan and the Group Medical Insurance Plan, 
effective on the first day of the first Plan Year beginning on or after July 1, 2002, but in no event later 
than January 1, 2003, provided such plans are subject to ERISA. 

 
(a) Benefit Denials:  The Administrator is responsible for evaluating all claims for reimbursement under 

the Medical Expense Reimbursement Plan and the Group Medical Insurance Plan. 
 
 The Administrator will decide a Participant’s claim within a reasonable time not longer than 30 days 

after it is received.  This time period may be extended for an additional 15 days for matters beyond 
the control of the Administrator, including in cases where a claim is incomplete.  The Participant 
will receive written notice of any extension, including the reasons for the extension and information 
on the date by which a decision by the Administrator is expected to be made.  The Participant will 
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be given 45 days in which to complete an incomplete claim.  The Administrator may secure 
independent medical or other advice and require such other evidence as it deems necessary to decide 
the claim. 

 
 If the Administrator denies the claim, in whole or in part, the Participant will be furnished with a 

written notice of adverse benefit determination setting forth: 
 
1. the specific reason or reasons for the denial; 
 
2. reference to the specific Plan provision on which the denial is issued; 

 
3. a description of any additional material or information necessary for the Participant to 

complete his claim and an explanation of why such material or information is necessary, 
and 

 
4. appropriate information as to the steps to be taken if the Participant wishes to appeal the 

Administrator’s determination, including the participant’s right to submit written 
comments and have them considered, his right to review (on request and at no charge) 
relevant documents and other information, and his right to file suit under ERISA with 
respect to any adverse determination after appeal of his claim. 

 
(b) Appealing Denied Claims:  If the Participant’s claim is denied in whole or in part, he may appeal to 

the Administrator for a review of the denied claim.  The appeal must be made in writing within 180 
days of the Administrator’s initial notice of adverse benefit determination, or else the participant 
will lose the right to appeal the denial.  If the Participant does not appeal on time, he will also lose 
his right to file suit in court, as he will have failed to exhaust his internal administrative appeal 
rights, which is generally a prerequisite to bringing suit. 

 
A Participant’s written appeal should state the reasons that he feels his claim should not have 
been denied.  It should include any additional facts and/or documents that the Participant feels 
support his claim.  The Participant may also ask additional questions and make written 
comments, and may review (on request and at no charge) documents and other information 
relevant to his appeal.  The Administrator will review all written comment the Participant 
submits with his appeal. 

 
(c) Review of Appeal:  The Administrator will review and decide the Participant’s appeal within a 

reasonable time not longer than 60 days after it is submitted and will notify the Participant of its 
decision in writing.  The individual who decides the appeal will not be the same individual who 
decided the initial claim denial and will not be that individual’s subordinate.   The Administrator 
may secure independent medical or other advice and require such other evidence as it deems 
necessary to decide the appeal, except that any medical expert consulted in connection with the 
appeal will be different from any expert consulted in connection with the initial claim.  (The identity 
of a medical expert consulted in connection with the Participant’s appeal will be provided.)  If the 
decision on appeal affirms the initial denial of the Participant’s claim, the Participant will be 
furnished with a notice of adverse benefit determination on review setting forth: 

 
1. The specific reason(s) for the denial, 
 
2. The specific Plan provision(s) on which the decision is based, 
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3. A statement of the Participant’s right to review (on request and at no charge) relevant 
documents and other information, 

 
4. If the Administrator relied on an “internal rule, guideline, protocol, or other similar 

criterion” in making the decision, a description of the specific rule, guideline, protocol, 
or other similar criterion or a statement that such a rule, guideline, protocol, or other 
similar criterion was relied on and that a copy of such rule, guideline, protocol, or other 
criterion will be provided free of charge to the Participant upon request,” and 

 
5. A statement of the Participant’s right to bring suit under ERISA § 502(a). 

 
12.11 PAYMENT TO REPRESENTATIVE:  In the event that a guardian, conservator or other legal 

representative has been duly appointed for a Participant entitled to any payment under the Plan, any 
such payment due may be made to the legal representative making claim therefor, and such payment so 
made shall be in complete discharge of the liabilities of the Plan therefor and the obligations of the 
Administrator and the Employer. 

 
12.12 PROTECTED HEALTH INFORMATION.  The provisions of this Section will apply only to those 

portions of the Plan that are considered a group health plan for purposes of 45 CFR Parts 160 and 164.  
The Plan may disclose PHI to employees of the Employer, or to other persons, only to the extent such 
disclosure is required or permitted pursuant to 45 CFR Parts 160 and 164.  The Plan has implemented 
administrative, physical, and technical safeguards to reasonably and appropriately protect, and restrict 
access to and use of, electronic PHI, in accordance with Subpart C of 45 CFR Part 164. The applicable 
claims procedures under the Plan shall be used to resolve any issues of non-compliance by such 
individuals. The Employer will: 

 
 not use or disclose PHI other than as permitted or required by the plan documents and permitted or 

required by law; 
 reasonably and appropriately safeguard electronic PHI created, received, maintained, or transmitted 

to or by it on behalf of the Plan, in accordance with Subpart C of 45 CFR Part 164; 
 implement administrative, physical, and technical safeguards that reasonably and appropriately 

protect the confidentiality, integrity, and availability of the electronic PHI that it creates, receives, 
maintains, or transmits on behalf of the Plan; 

 ensure that any agents including a subcontractors to whom it provides PHI received from the Plan 
agree to the same restrictions and conditions that apply to the Employer with respect to such 
information; 

 not use or disclose PHI for employment-related actions and decisions or in connection with any 
other employee benefit plan of the Employer; 

 report to the Plan any use or disclosure of the information that is inconsistent with the permitted 
uses or disclosures provided for of which it becomes aware; 

 make available PHI in accordance with 45 CFR Section 164.524; 
 make available PHI for amendment and incorporate any amendments to PHI in accordance with 45 

CFR Section 164.526; 
 make available the information required to provide an accounting of disclosures in accordance with 

45 CFR Section 164.528; 
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 make its internal practices, books, and records relating to the use and disclosure of PHI received 
from the Plan available to the Secretary of Health and Human Services or his designee upon request 
for purposes of determining compliance with 45 CFR Section 164.504(f);  

 if feasible, return or destroy all PHI received from the Plan that the Employer still maintains in any 
form and retain no copies of such information when no longer needed for the purposes for which the 
disclosure was made, except that, if such return or destruction is not feasible, limit further uses and 
disclosures to those purposes that make the return or destruction of the information infeasible; and, 

 ensure that the adequate separation required in paragraph (f)(2)(iii) of 45 CFR Section 164.504 is 
established. 

 
For purposes of this Section, “PHI” is “Protected Health Information” as defined in 45 CFR Section   
160.103, which is means individually identifiable health information, except as provided in paragraph 
(2) of the definition of “Protected Health Information” in 45 CFR Section 160.103, that is transmitted 
by electronic media; maintained in electronic media; or transmitted or maintained in any other form or 
medium by a covered entity, as defined in 45 CFR Section 164.104. 

 
 
 SECTION XIII 
 
 MISCELLANEOUS PROVISIONS 
 
13.01 INABILITY TO LOCATE PAYEE:  If the Plan Administrator is unable to make payment to any 

Participant or other person to whom a payment is due under the Plan because it cannot ascertain the 
identity or whereabouts of such Participant or other person after reasonable efforts have been made to 
identify or locate such person, then such payment and all subsequent payments otherwise due to such 
Participant or other person shall be forfeited following a reasonable time after the date any such 
payment first became due. 

 
13.02  FORMS AND PROOFS:  Each Participant or Participant's Beneficiary eligible to receive any benefit 

hereunder shall complete such forms and furnish such proofs, receipts, and releases as shall be required 
by the Administrator. 

 
13.03  NO GUARANTEE OF TAX CONSEQUENCES:  Neither the Administrator nor the Company makes 

any commitment or guarantee that any amounts paid to or for the benefit of a Participant or a Dependent 
under the Plan will be excludable from the Participant’s or Dependent’s gross income for federal or 
state income tax purposes, or that any other federal or state tax treatment will apply to or be available to 
any Participant or Dependent. 

 
13.04 PLAN NOT CONTRACT OF EMPLOYMENT:  The Plan will not be deemed to constitute a contract 

of employment between the Employer and any Participant nor will the Plan be considered an 
inducement for the employment of any Participant or employee.  Nothing contained in the Plan will be 
deemed to give any Participant or employee the right to be retained in the service of the Employer nor 
to interfere with the right of the Employer to discharge any Participant or employee at any time 
regardless of the effect such discharge may have upon that individual as a Participant in the Plan. 

 
13.05   NON-ASSIGNABILITY:  No benefit under the Plan shall be liable for any debt, liability, contract,        

     engagement or tort of any Participant or his Beneficiary, nor be subject to charge, anticipation, sale,     
      assignment, transfer, encumbrance, pledge, attachment, garnishment, execution or other voluntary or   
      involuntary alienation or other legal or equitable process, nor transferability by operation of law. 
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13.06  SEVERABILITY:  If any provision of the Plan will be held by a court of competent jurisdiction to be     
             invalid or unenforceable, the remaining provisions hereof will continue to be fully effective.  
 
13.07 CONSTRUCTION: 

(a) Words used herein in the masculine or feminine gender shall be construed as the feminine or 
masculine gender, respectively where appropriate. 

(b) Words used herein in the singular or plural shall be construed as the plural or singular, respectively, 
where appropriate. 

 
13.08 NONDISCRIMINATION:  In accordance with Code Section 125(b)(1), (2), and (3), this Plan is 

intended not to discriminate in favor of Highly Compensated Participants (as defined in Code Section 
125(e)(1)) as to contributions and benefits nor to provide more than 25% of all qualified benefits to Key 
Employees.  If, in the judgment of the Administrator, more than 25% of the total nontaxable benefits are 
provided to Key Employees, or the Plan discriminates in any other manner (or is at risk of possible 
discrimination), then, notwithstanding any other provision contained herein to the contrary, and, in 
accordance with the applicable provisions of the Code, the Administrator shall, after written notification 
to affected Participants, reduce or adjust such contributions and benefits under the Plan as shall be 
necessary to insure that, in the judgment of the Administrator, the Plan shall not be discriminatory. 

 
13.09  ERISA.  The Plan shall be construed, enforced, and administered and the validity determined in 

accordance with the applicable provisions of the Employee Retirement Income Security Act of 1974 (as 
amended), the Internal Revenue Code of 1986 (as amended), and the laws of the State indicated in the 
Adoption Agreement.  Notwithstanding anything to the contrary herein, the provisions of ERISA will 
not apply to this Plan if the Plan is exempt from coverage under ERISA.  Should any provisions be 
determined to be void, invalid, or unenforceable by any court of competent jurisdiction, the Plan will 
continue to operate, and for purposes of the jurisdiction of the court only will be deemed not to include 
the provision determined to be void. 

 
 
PD 1214sw 
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TO:   Board of Directors  
 
FROM:  Gloriann Sasser, Administrative Services Director 
       
DATE:  May 4, 2016 

SUBJECT: Item 8.5 – Contra Costa County Employees’ Retirement Association Economic 
Assumptions and Rates  

 
 
BACKGROUND 
 
The District provides employee pension benefits through the Contra Costa County Employees’ 
Retirement Association (CCCERA). The District’s rates and costs are determined by CCCERA 
based on an actuarial valuation that is completed every year. The actuarial valuation is based 
on economic assumptions that are adopted by the CCCERA Board. Every three years the 
CCCERA Board reviews the economic assumptions. 
 
The CCCERA Board met on April 27, 2016 and reviewed the economic assumptions to be used 
to prepare the upcoming December 31, 2015 actuarial valuation. This actuarial valuation will be 
used to determine the District’s CCCERA rates for fiscal year 2017-18. The CCCERA actuary, 
Segal and Company, recommended CCCERA maintain the investment return assumption of 
7.25% per year. However, the CCCERA Board majority voted to reduce the investment return 
assumption to 7.00% per year. This assumption change will likely significantly increase the 
District’s contribution rates. This assumption change will also likely result in an increase to the 
District net pension liability. 
 
Since the CCCERA Board’s action, Staff has: 

• Contacted CCCERA and requested additional information regarding the effect of this 
change on the District’s 2017-18 rates and updated 5-year projections.  

• Contacted Bartel and Associates (the District’s OPEB actuary) and requested 
information regarding the potential impacts.  

• Analyzed the effect on the District’s rates of the 2012 reduction by CCCERA of the 
investment return assumption from 7.75% to 7.25%. 

• Analyzed the potential effect of the assumption change on the District’s net pension 
liability. 
 

In 2012, the CCCERA Board reduced the investment return assumption from 7.75% to 7.25%. 
The effect on the District’s rates was as follows: 
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District CCCERA Rates by Fiscal Year 

 
2013-14 2014-15 2015-16 2016-17 

Assumption Investment Return 7.75% 7.25% 7.25% 7.25% 

     Employer Normal Cost 32.03% 31.29% 27.80% 27.53% 
Employer UAAL 20.91% 48.74% 43.23% 43.07% 
Employer Total Contribution Rate 52.94% 80.03% 71.03% 70.60% 

     It is important to note that there are many factors in addition to the investment return 
assumption that effect the District’s rates and net pension liability.  
 
Other useful information regarding this issue comes from Segal’s December 31, 2014 Actuarial 
Valuation. This report included information regarding the sensitivity of the District’s net pension 
liability to changes in the investment return assumption. The following presents the net pension 
liability as of December 31, 2014, calculated using the investment return assumption of 7.25%, 
as well as what the net pension liability would be if it were calculated using a discount rate that 
is 1-percentage-point lower (6.25%) or 1-percentage-point higher (8.25%) than the current rate: 
 

 

1% 
Decrease 

Previous 
Rate 

1% 
Increase 

 
6.25% 7.25% 8.25% 

Net pension liability as of 
   December 31, 2014 $52,707,179  $28,612,847  $9,025,971  

 
In addition, at the CCCERA meeting Segal told the CCCERA Board that in June 2016 Segal will 
be recommending a substantially longer mortality rate. The CCCERA Board will consider the 
non-economic assumptions in June. This change would also likely result in increased 
contribution rates and an increase to the net pension liability.  
 
CCCERA has communicated that they plan to have the December 31, 2015 actuarial valuation 
completed and available in July 2016. After that, updated five-year projected contribution rates 
will be provided. 
 
Staff will continue to monitor this situation and provide additional information as it becomes 
available. 
 
RECOMMENDATION 
 
No action required; Informational purposes only  
 
ATTACHMENT 
 

1) Attachment A – Segal Consulting Review of Economic Actuarial Assumptions for the 
December 31, 2015 Actuarial Valuation of the Contra Costa County Employees’ 
Retirement Association 
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TO:   Board of Directors 

FROM:  Stephen Healy, Fire Chief 
       
DATE:  May 4, 2016 

SUBJECT: Item 8.6 – Palos Colorados Mitigation Agreement 
 
 
Background 
 
In an effort to improve fire and life safety, the Fire Marshal has been working with the developer 
of the Palos Colorados project in Moraga for several months.  The projects includes 123 single 
family homes in east Moraga.  (The Developers are the Richfield Real Estate Corporation and 
the Bigbury Company).  They have collectively acknowledged that the Project may place an 
increased burden on the District’s provision of fire protection services to the project contingent 
upon EBMUD’s actual fire flow rates to the Project.  As a result, the developer has agreed to 
pay the District a total of $180,000 as a fire protection services mitigation within 60 days 
following the issuance of the first building permit for the Project towards the purchase of a new 
fire engine. 

Therefore, staff concurrently negotiated a one-time payment of $180,000 by the developers to 
be used towards the purchase of a new fire engine.  The District’s long-range Capital Budget 
Plan has two new engines scheduled for replacement in FY 2017/18.  The projected cost of a 
new engine in 2017 is $585,000.  If the Board approves receiving this money, the cost of one of 
the fire engines would be reduced to approximately $405,000. 
 
Due to the fact that the first building permit may be issued towards the end of FY 2016/17, staff 
is bringing this agreement to the Board for approval at this time. 
 
RECOMMENDATION 
 

1) Discuss, 2) Deliberate, 3) Authorize staff to execute agreement between the District and 
the Richfield Real Estate Corporation and the Bigbury Company. 

 
ATTACHMENTS 
 

1) Attachment A – MOU between District and Richfield Real Estate Corporation and the 
Bigbury Company.  
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DRAFT 

PALOS COLORADOS 
MORAGA-ORINDA FIRE DISTRICT  

MEMORANDUM OF UNDERSTANDING 

This Palos Colorados Moraga Orinda Fire District Memorandum of Understanding (the 
“MOU”) is entered into as of the ___ day of April, 2016 by and between the MORAGA-
ORINDA FIRE DISTRICT (“District”), RICHFIELD REAL ESTATE CORPORATION 
(“Richfield”), and BIGBURY COMPANY (“Bigbury”).  Collectively, District, Richfield, and 
Bigbury may be referred to as the “Parties.” 

RECITALS 

A. Richfield is successor-in-interest to Richfield Investment Corporation (“RIC”) 
Richland Development Corporation (“Richland”), the former developers of the Palos Colorados 
Project as further defined below.  Richfield is now the developer and the agent for Bigbury with 
respect to the development of the property on behalf of Bigbury.  Hereinafter, all references to 
“Richfield” refer to Richfield, RIC, and Richland unless otherwise noted.  Richfield and Bigbury 
shall be collectively referred to as the “Developer,” unless otherwise noted below. 

B. Developer completed the final map (“Final Map”) process for the Palos Colorados 
project on an approximately 460-acre site in the Town of Moraga involving the development of 
123 homes and the preservation of more than 400 acres of habitat and open space (the “Palos 
Colorados Project”) on the property shown in Exhibit A attached hereto and incorporated herein 
by reference. 

C. Following several years of litigation, on August 23, 1999 Lafayette, Moraga, 
Bigbury, and Richland entered into the Palos Colorados Settlement Agreement to resolve all 
litigation associated with the Palos Colorados Project (the “1999 Settlement Agreement”).  The 
1999 Settlement Agreement provided for the development, and established a process for 
obtaining the entitlements necessary for a 123-unit residential development project with an 18-
hole golf course.  Among other requirements, Richland agreed to the future golf course 
operator’s payment of the Golf Course Municipal Fund as further defined below in Recital J. 

D. For more than 6 years after entering into the 1999 Settlement Agreement, 
Richland and RIC attempted unsuccessfully to obtain approvals from the state and federal 
agencies related to the residential and golf course development.  After failed attempts to obtain 
agency approvals to proceed with the project, at the request of Moraga, RIC filed an application 
on March 15, 2006 for approval of a General Development Plan (“GDP”) for the Palos 
Colorados project without the golf course (hereinafter, the “Project” or “Palos Colorados 
Project”). 

E. Lafayette appealed Moraga’s determination that elimination of the golf course 
was consistent with the 1999 Settlement Agreement in that it allowed Developer to proceed with 
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a General Development Plan application, and on August 1, 2006, Lafayette filed a Petition for 
Writ of Mandate and Complaint in Contra Costa County Superior Court entitled City of Lafayette 
v. Bigbury Investment Corp., et al. (Case No. N06-1149) alleging that Moraga violated the 1999 
Settlement Agreement and Moraga’s municipal ordinances in allowing Developer to proceed 
with a General Development Plan application for the Project.  On September 6, 2006, Developer 
filed a cross-complaint alleging that Lafayette’s action constituted a breach of the 1999 
Settlement Agreement. 

F. Moraga, RIC, and Lafayette then entered into a second Settlement Agreement on 
February 14, 2007 to resolve all litigation concerning the Palos Colorados Project (the “2007 
Settlement Agreement”), and in May 2006, Moraga adopted an Addendum to the Palos 
Colorados EIR and approved the General Development Plan for the Project (the “General 
Development Plan”) for the 123-unit Palos Colorados Project. 

G. On May 7, 2007, Moraga approved the Palos Colorados Vesting Tentative Map 
with its adoption of Resolution 26-07PC (the “Vesting Tentative Map”) which became effective 
on May 18, 2007, and includes conditions of approval that must be performed prior to Final 
Map, grading permit, building permit and specified certificates of occupancy pursuant to 
Moraga’s approval processes set forth in the Moraga Code of Ordinances and in effect when the 
Vesting Tentative Map was approved.  Subsequently, on May 13, 2009, Moraga approved the 
Palos Colorados Precise Development Plan with associated design guidelines by adopting 
Resolution No. 35-2009. 

H. Prior to the Town’s approval of the Project, the District submitted comments 
regarding the provision of fire services to the Project. 

I. In response to the District’s comments, Vesting Tentative Map Condition 
B.VTM.24 provides that prior to final subdivision map (“Final Map”) approval, the Developer 
shall make pro rata fair share payments to the District in accordance with the District’s 
Ordinance 02-02, the Standards of Coverage and the District/ applicant (aka “Developer”) 
agreement. 

J. In 2015, Richfield took over the completion and implementation of the Final Map.  
During the Final Map process, the Developer has been working with the District and East Bay 
Municipal Utility District (“EBMUD”) to assure the provision of adequate fire protection 
services to the Project, and in this regard has entered into this MOU with the District regarding 
future payments to the District in accordance with Condition B.VTM.24. 

 

NOW THEREFORE, in consideration of the above Recitals, which are an essential part 
of the Parties’ MOU and are therefore incorporated by reference into the MOU set forth below, 
and for other good and valuable consideration, the receipt and adequacy of which is 
acknowledged, it is hereby agreed as follows: 
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AGREEMENT 

1. Developer Partial Payment of Fire Engine. 

1.1 Fire Services Payment. Developer acknowledges that the Project may place an 
increased burden on the District’s provision of fire protection services to the Project contingent 
upon EBMUD’s actual fire flow rates to the Project. Subject to Sections 1.2 and 1.4, below, 
Developer hereby agrees to pay District a total amount not to exceed One Hundred and Eighty 
Thousand Dollars ($180,000) as a fire protection services contribution (“Fire Services Payment”) 
payable to the District with 60 days following the issuance of the first building permit for the 
Project (“First Building Permit”).  For purposes of this Agreement the Fire Services Payment 
date shall be referred to as the “Payment Date.” 

1.2 Satisfaction of Fire Services Obligations.  Upon issuance of the First Building 
Permit, Developer shall pay District the Fire Services Payment provided that:  (i) the Moraga 
Town Council has approved the Final Map, and (ii) EBMUD provides written confirmation to 
District and Developer, prior to issuance of the First Building Permit, that EBMUD will not 
otherwise be able to provide the original VTM fire flow rate of 2,250 gpm to the Project in 
accordance with Section 1.4, below.  In the event that Developer is subject to the Fire Services 
Payment under this Section 1.2, the Fire Services Payment shall satisfy any, and all fire services-
related obligations or District requirements under VTM Condition J. VTM 61 and Condition 
B.VTM.24, and shall offset any and all required fire flow rates for the Project, and any other 
applicable Fire Codes, regulations, policies and ordinances.   

1.3 Deposit to be Applied to Type 1 or Type 3 Engine.  The District shall fully 
apply the Fire Services Payment to a Type 1 or Type 3 engine following Developer’s Fire 
Services Payment to the District’s purchase of an engine.  The District shall use its best efforts, 
at its sole cost and expense for the maintenance, repairs and replacement of such engine to 
ensure that the Type 1 or Type 3 engine is in service as part of the District’s emergency fleet to 
service calls at the Project site, prior to the issuance of the first certificate of occupancy for a 
Palos Colorados residence. 

1.4 Elimination of Fire Services Payment.  The Parties acknowledge and agree that 
EBMUD may be able to provide higher fire flow rates in the future that would be comparable to 
the rates EBMUD previously agreed to supply to the Project at the time of VTM approval.  In the 
event that EBMUD confirms to District and Developer prior to issuance of the first grading 
permit, that EBMUD will supply the 2,250 gpm fire flow rate to the Project, Developer shall not 
be obligated to fund the Fire Services Payment prior to the Payment Date.  In such event, 
Developer shall be released from the Fire Services Payment and any and all obligations to 
partially fund the Type 1 or Type 3 engine, and the provision of the 2,250 gpm fire flow rate by 
EBMUD shall satisfy any and all fire services-related obligations under VTM Condition 
B.VTM.24 and J.VTM.61.   

(a) In the event that District does not provide written confirmation that it will 
provide 2,250 gpm fire flow rate, Developer shall fund the Fire Services Payment in accordance 
with Section 1.1, above.   
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(b) District shall acknowledge and provide written confirmation, which may 
be in the form of a receipt of payment, that Developer’s payment of the Fire Services Payment 
satisfies any and all required flow rates for the Project in accordance with Section 1.2, above, 
and Developer shall have no further obligation regarding the provision of fire services as set 
forth in this Section 1.   

2. Pro Rata Payments.  In accordance with the terms and conditions set forth in Vesting 
Tentative Map Condition B.VTM.24, Developer shall pay to the District a Two Thousand Dollar 
($2,000) payment prior to the issuance of a building permit for each approved lot by the Town of 
Moraga (“Pro Rata Payment”).  The Pro Rata Payment shall be made even if the Fire Services 
Payment is eliminated pursuant to Section 1.4. 

3. District Obligations 

3.1 Fire District Review Process.  In light of the Parties’ understandings regarding 
Developer’s Fire Services Payment and the Pro Rata Payment, District hereby agrees to review 
and process in a timely manner any building plans with respect to the Project’s provision of fire 
services. 

3.2 Cooperation.  District agrees that it shall exercise good faith efforts to support 
the Final Map, Grading Permit and any required encroachment permits, building permits, and 
authorizations and to coordinate with other involved public agencies in order to facilitate the 
completion of Bigbury’s and Richfield’s obligations set forth above. 

4. Force and Effect 

4.1 Effective Date.  For purposes of this MOU, the date on which the Parties execute 
this MOU shall be referred to as the “Effective Date.” 

4.2 Force and Effect.  This MOU is of no force and effect unless (i) the Town of 
Moraga Town Council approves the Final Map; (ii) the Town records the Final Map by April 
___, 2016,  and (iii) this MOU is fully executed by the Parties prior to issuance of the Project 
Grading Permit. 

5. Civil Code Release 

The Parties acknowledge that they are familiar with the provisions of California Civil 
Code Section 1542, which provides as follows: 

A general release does not extend to claims which the creditor does not know or 
suspect to exist in his or her favor at the time of executing the release, which if 
known by him or her must have materially affected his or her settlement with the 
debtor. 

The Parties acknowledge that they may have sustained damages, losses, costs or expenses 
that are presently unknown and unsuspected.  Nevertheless, the Parties acknowledge that this 
MOU has been negotiated and agreed upon in light of this situation, and hereby expressly waive 
any and all rights which they have under California Civil Code Section 1542 or any other statute 
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or common law principle of similar effect. 

 

6. Attorneys’ Fees 

If enforcement of this MOU is required, the prevailing party shall be entitled to recover 
reasonable attorneys’ fees and costs.  The Parties may agree to engage in mediation of any 
dispute in advance of litigation, but no pre-litigation mediation shall be required and this 
provision shall not prevent any party from seeking injunctive relief. 

7. No Modification 

No addition to or modification of any term or provision of the MOU shall be effective 
unless set forth in writing and signed by the Parties. 

8. Entire Agreement 

The Parties agree that this MOU sets forth the final entire agreement between them and 
relating to the subject matter and that this document merges and supersedes all prior discussions, 
agreements, understandings, representations, and all other communications between them 
relating to the subject matter of this MOU.  Notwithstanding the foregoing, this MOU shall not 
supersede or replace any other written agreements between the Parties regarding any subject 
matter not otherwise covered by this MOU. 

9. Warranty of Authority 

Each Party represents and warrants that it has the right, power and authority to execute 
this MOU.  Each Party further represents and warrants that it has the exclusive right to prosecute 
and compromise the claims released by this MOU and that it has neither made nor suffered to be 
made any sale, assignment, transfer, conveyance, pledge, hypothecation, or encumbrance of any 
kind whatsoever of any right, claim, demand, obligation, cost, expense, sanction, grievance, 
action, cause of action, controversy, debt, damage, arbitration, liability, duty, penalty, attorney 
fee, charge, suit, punitive damage, injury, loss, agreement, contract, promise, or lien released, 
canceled, rescinded or discharged hereby, and that it is the sole and absolute legal and equitable 
owner thereof, free and clear of any interest of any other person or entity.  Each Party represents 
and warrants that it has given any and all notices, and obtained any and all consents, powers and 
authorities, necessary to permit it, and the persons executing this MOU for it, to enter into this 
MOU. 

10. Written Waiver 

A waiver of any Party’s right to enforce any provision of this MOU shall not be effective 
unless such a waiver is made expressly in writing.  An express waiver of any one breach shall 
not be deemed a waiver of any other breach of the same or any other provision of this MOU. 
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11. Legal Representation 

The Parties affirm that they have been represented by counsel of their own choosing 
regarding the preparation and negotiation of this MOU and the matters and claims set forth 
herein, and that each of them has read this MOU and is fully aware of its contents and its legal 
effect.  Neither Party is relying on any statement of the other Party outside the terms set forth in 
this Agreement as an inducement to enter into this MOU. 

12. Joint Preparation 

The language of all parts of this MOU shall in all cases be construed as a whole, 
according to its fair meaning, and not strictly for or against any party.  No presumptions or rules 
of interpretation based upon the identity of the party preparing or drafting the MOU, or any part 
thereof, shall be applicable or invoked. 

13. Equal Dignity 

This MOU may not be altered, amended, modified or otherwise changed except in 
writing duly executed by an authorized representative of each of the Parties. 

14. Transfers; Assignments 

Bigbury and Richfield may assign to successor developer(s) or owner(s) of the Property 
Bigbury or Richfield’s rights and obligations to develop the Property and the rights and 
obligations under this Agreement in Bigbury’s or Richfield’s sole discretion.  However, the 
Property and the rights to develop the Property shall not be assigned or transferred without 
assignment of the rights and obligations of this MOU.  Bigbury or Richfield, as may be 
appropriate shall be released from any and all remaining obligations under this MOU in the event 
of a transfer or assignment.  

15. Binding on Successors and Assignees 

 Subject to the restrictions on transfer and assignment set forth in Section 15 above, this 
MOU shall be binding upon and inure to the benefit of the heirs, successors and assigns of the 
MOU and the Property. 

16. Joint and Several 

The obligations of Bigbury and Richfield (and of any successor to Bigbury) under this 
MOU shall be joint and several only as to Bigbury. 

17. California Law 

This MOU shall be governed by and construed in accordance with the laws of the State of 
California, without reference to choice of laws principles. 
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18. Counterparts 

This MOU may be executed in multiple counterparts (each of which is to be deemed 
original for all purposes).  The parties agree that if the signature of any Party on this MOU is not 
an original, but is a digital, mechanical, or electronic reproduction (such as, but not limited to, a 
photocopy, fax, email, PDF, Adobe image, jpeg, or telecopy), then such digital, mechanical, or 
electronic reproduction shall be as enforceable, valid, and binding as, and the legal equivalent to, 
an authentic and traditional ink-on-paper original wet signature penned manually by its signatory. 

19. Captions 

Captions are included herein for ease of reference only.  The captions are not intended to 
affect the meaning of the contents or scope of this MOU. 

20. Survival of Obligations 

None of the releases contained in this MOU is intended to release any Party from any 
obligation or understanding to be performed pursuant to this MOU, all of which obligations and 
understandings shall survive the execution hereof.  

21. Recordation 

A Memorandum of Agreement shall be recorded in the Official Records of Contra Costa 
County in the form of the Memorandum of Agreement attached hereto and incorporated herein 
as Exhibit B.  The Memorandum of Agreement shall be recorded on the approximately 66-acre 
developable area comprised of Lots 1 through 123 and the roadway right-of-way as illustrated on 
Exhibit A. 
 
 
///// 
 
///// 
 
///// 
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IN WITNESS WHEREOF this MOU is executed and agreed to by the following, as of 
the last date set forth below. 

It is so agreed. 

RICHFIELD REAL ESTATE 
CORPORATION, a Delaware Corporation 
 
 
By:   
 Dominic Leung, President 
 
Date:   
 

 

BIGBURY COMPANY 
 
 
By:   
 Dominic Leung, Treasurer 
 
Date:   
 

 

MORAGA-ORINDA FIRE DISTRICT 
 
 
By:   
Name:   
  
 
Date:   
 
 

 

APPROVED AS TO FORM: 
 
 
   
 
Date:   
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Exhibit A 

Description of Property 
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Exhibit B 

RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 

Town of Moraga 
329 Rheem Boulevard 
Moraga, CA  94556 
Attention:  Town Clerk 

)
)
)
)
)
)
)
) 

 

 )  
   (Space Above This Line for Recorder’s Use Only) 

Exempt from recording fee per Gov. Code § 27383. 
 

MEMORANDUM OF PALOS COLORADOS AGREEMENT 

THIS MEMORANDUM OF PALOS COLORADOS AGREEMENT FOR 
PROCESSING ("Memorandum") is made on March ______, 2016, between Bigbury Company, 
a Delaware corporation (“Owner”), Richfield Real Estate Corporation, a Delaware corporation 
(“Developer”) and the Moraga-Orinda Fire District, a California ______ ("District"), who agree 
as follows:  

1. Bigbury Company is the owner of that certain real property described in Exhibit A 
attached hereto (the “Property”). 

2. Developer has submitted an application for a final subdivision map to Moraga for 
the subdivision of the Property for the development of the 123-lot Palos Colorados Project 
subdivision (the “Final Map”). 

3. Owner, Developer and District entered into the Palos Colorados Agreement bearing 
an Effective Date of ____ day of _____, 2016 (the “Agreement”) which provides that following 
approval of the Final Map, Owner and Developer have agreed to make a Fire Services Payment 
and a Pro Rata Payment prior to issuance of Project building permits as further defined in the 
Agreement and in accordance with the terms and conditions set forth in the Agreement. 

4. The purpose of this Memorandum is to give notice of the rights and obligations of 
the parties under the Agreement, the terms and conditions of which are incorporated herein by this 
reference as if the same were fully set forth herein.   

5. This Memorandum is intended to be fully consistent with the Agreement.  In the 
event of any conflict between any provision of the Agreement and any provision of this 
Memorandum, the provisions of the Agreement shall control. 

6. This Memorandum shall automatically expire and be of no further force or effect 
from and following Owner and Developer’s payment of money due for an individual lot with 
respect to the portion of the real property described in Exhibit A.   
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7. This Memorandum may be executed in counterparts, each of which shall be deemed 
an original and all of which together shall constitute one and the same Memorandum. 

8. Subject to the terms and conditions of the Agreement, the Agreement and this 
Memorandum shall be binding upon and inure to the benefit of the heirs, executors, administrators, 
successors and assigns of the parties hereto. 

IN WITNESS WHEREOF, Owner, Developer and District have executed this 
Memorandum as of the date first hereinabove written. 

RICHFIELD REAL ESTATE 
CORPORATION, a Delaware Corporation 
 
 
By:   
 ____________________, President 
 
Date:   
 

 

BIGBURY COMPANY 
 
 
By:   
 ____________________, Treasurer 
 
Date:   
 

 

MORAGA-ORINDA FIRE DISTRICT 
 
 
By:   
Name:   
  
 
Date:   
 
 

 

APPROVED AS TO FORM: 
 
   
 
Date:   
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EXHIBIT “A” 

 

Legal Description of the Property 

 

[to be inserted] 
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ACKNOWLEDGEMENTS 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  

County of ________________________ )  
 

On ____________________, before me, ____________________________, a Notary Public, personally 
appeared _______________________________, who proved to me on the basis of satisfactory evidence 
to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that 
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, 
executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   

* * * * * * * * * * * * * 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  

County of ________________________ )  
 

On ____________________, before me, ____________________________, a Notary Public, personally 
appeared _______________________________, who proved to me on the basis of satisfactory evidence 
to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that 
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, 
executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
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Acknowledgment  

 

ACKNOWLEDGEMENT 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  

County of ________________________ )  
 

On ____________________, before me, ____________________________, a Notary Public, personally 
appeared _______________________________, who proved to me on the basis of satisfactory evidence 
to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that 
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, 
executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
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	4.1 Effective Date.  For purposes of this MOU, the date on which the Parties execute this MOU shall be referred to as the “Effective Date.”
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	4. The purpose of this Memorandum is to give notice of the rights and obligations of the parties under the Agreement, the terms and conditions of which are incorporated herein by this reference as if the same were fully set forth herein.
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